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i 
QUESTIONS PRESENTED 


1. Where the Appellant's petition for habeas corpus 
asserted facts which, if established, would clearly have 
entitled Appellant to the relief he sought, did the court 
below err in disposing of the petition without either a 
rule to show cause or a hearing to enable it to deal ade- 
quately with the factual issues? 

2. Did the forma pauperis statute authorize the court 
below to deny leave to file Appellant's petition for habeas 
corpus, seeking an inquiry into the legality of Appellant's 
confinement at Saint Elizabeths Hospital, solely because 
Appellant had no money to prepay filing fees and costs? 

3- Did the lower court's refusal to consider Appellant's 
petition for habeas corpus deprive him of the right to a hear- 
ing on the question of his personal liberty and discriminate 
against him because of his poverty, in violation of the due 
process clause of the Fifth Amendment to the United States 
Constitution? : 


4. Did the requirement that Appellant prepay fees and 


costs before he could secure judicial consideration of his 
petition for habeas corpus conflict with Article I, Section 
9, clause 2 of the Constitution, forbidding suspension of the 
weit of habeas corpus? : 
5 Did the court below abuse its discretion in refusing 
to permit Appellant to file in forma pauperis when his petition 
for habeas corpus asserted facts which appeared readily sus- 
ceptible of proof and which, if proved, would have entitled 
him to the relief he sought? | 
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JURISDICTIONAL STATEMENT 


On April 6, 1959, Appellant submitted to the United 
States District Court for the District of Columbia a petition 
for a writ of habeas corpus pursuant to 28 U.S.C. §2241 
et seq. (JA 12) The petition was accompanied by an appli- 
cation for leave to file in forma pauperis and the appropriate 
affidavit, in accordance with 28 U.S.C. g1915. On April 7, 
1959 the District Court denied leave to file without prepay- 
ment of costs. (JA 12) On April 15, 1959, the District 
Court denied leave to appeal in forma pauperis, and on 
April 21, 1959, appellant applied by letter to this Court 
for leave to appeal in forma pauperis. Leave was granted 
by order of this Court on June 22, 1959. | 

The District Court had jurisdiction over this cause 
by virtue of 28 U.S.C. §§1331 and 2241. This Court has 


jurisdiction over the appeal by virtue of 28 U.S.C. §1291. 


STATEMENT OF THE CASE 

On February 27, 1958, appellant was indicted on counts 
of carnal knowledge and incest arising out of one incident on 
February 25, 1958. (JA 2). On Motion of his counsel, (JA 3), 
he was committed to the District of Columbia General Hospital 
for examination and for an opinion as to whe ther he was com- 
petent to stand trial. (JA 4) An opinion of the Chief 
Psychiatrist stated that appellant was not cores to stand 
trial, (JA 6) and the court ordered appelh nt committed to 
Saint Elizabeths Hospital. (JA 6) Five months later the 
superintendent of Saint Elizabeths wrote the court that 
appellant had improved and was competent to stand trial.(JA 8) 


Shortly thereafter appellant was brought to trial, After a 
brief proceeding the court directed a verdict of not guilty 
by reason of insanity and recommitted appellant to Saint 
Elizabeths. (JA 10) 

On April 6, 1959, appellant petitioned the United 
States District Court for the District of Columbia for a writ 
of habeas corpus. (JA 12) The petition was accompanied by 
an oath that petitioner was unable to pay the costs or give 
security therefor. Though drafted without legal assistance, 
appellant's petition clearly and simply stated that his mental 
kealth had: improved since the time of the offense and that 


he was, at! the time of the petition, fit to Ss, released from 
Saint Elizabeths either (a) unconditionally § or (b) on 


condition that he enter a Veterans Administration hospital. 
The petition included documentary evidence showing that 
appellant was entitled to treatment in a Veteran's hospital. 
(JA 14) The petition requested that the superintendent of 

the hospital be ordered to show cause why one of the requested 
modes of relief should not be granted. It further requested 
that appellant be allowed an opportunity to produce evidence 
in support of the relief requested. 


1/ This term is used herein as including the possibility 

that the releasing court might impose some conditions designed 
to secure continuing supervision over the patient's condition, 
etc. The term "unconditional release" is used to distinguish 
all such possibilities from the second type of release sought 
by petitioner--i.e. release to a Veteran's Administration 
hospital. 


| 
At the time of the petition over thirteen months 

had passed since the offense. The large part of this time 

was spent in either the District of Columbia General Hospital 

or in Saint Elizabeths Hospital, most of it in the latter. 

No petition from appellant had previously teen considered. 

In spite of these facts, and in spite of the fact that one 

of appellant's alternative requests was simply for a release 

conditioned on his entrance into another hospital, the 

District Court, on the day following receipt of the petition, 

without a hearing, denied leave to file in forma pauperis. 


(JA 12) No order to show cause ever was issued to the 
Superintendent of Saint Elizabeths. 

On April 15, 1959, the District Court denied leave to 
proceed to appeal without prepayment of costs. (JA 16) On 
June 22, 1959, this Court, through Judges Wilbur K. Miller, 
Fahy and Danaher sitting in chambers, granted leave to 
appeal in forma pauperis and appointed counsel to represent 
appellant. | 


The periods of appellant's hospitalization up to the 
filing of his petition are listed below. He has, of course, 
continued at Saint Elizabeths since the petition was filed, 
so that over five months more have been added to the period 
of his confinement. 


i 
a. D.C. General Hospital - May 16,1958 to July 24,1958 
2 8 | 
b. Saint Elizabeths Hospital ~ dai 4, 1958 to Dec.8,1958 
A 
ce Saint Elizabeths Hospieey 5 Jan. 28,1959 to Apr.6,1959 
J | 


Constitutional Provisions and Statutes Involved 
Constitution of the United States, Amendment Five 
"nor shall any person . . . be deprived of life, 
ee or property, without due process of 
aw e e o 


Constitution of the United States, Article I, Section 9, 
Clause 2 


"The Privilege of the Writ of Habeas Corpus shall 
not be suspended, unless when in cases of Rebellion 
or Invasion the public safety may require it." 

28 U.S.C. §1915 (a) 
Reproduced in Appendix A, infra. 

28 U.S.C. §§2241, 2242, 2243 
Reproduced in Appendix A, infra. 

District of Columbia Code, §24~-301(d)-(g) 


Reproduced in Appendix A, infra. 


Statement of Points 
1. The court below erred in refusing to issue a rule 
to show cause or order a hearing on Appellant's petition for 
habeas corpus, inasmuch as the petition raised questions of 
fact which, if established in Appellant's favor, would clearly 
have entitled him to the relief sought. The court's action 


was in conflict with the habeas corpus act, the District of 


Columbia criminal insanity act, and decisions of the Supreme 
Court and this Court. 

2. The court below erred in denying leave to file the 
petition, inasmuch as there is no discretion to deny leave to 
file, in forma pauperis, a habeas corpus petition which would 
otherwise be entitled to judicial consideration. The denial 
of judicial consideration to Appellant's petition solely on 
grounds of poverty conflicts with the due process clause 


of the Fifth Amendment to the United States Constitution and 
with Article I, Section 9, clause 2, prohibiting suspension 


of the writ of habeas corpus. 
3- Even if there is such discretion, the court 

below abused its discretion in this case because the 

petition was plainly not frivolous. It set forth assertions 


which would, if true, have entitled Appellant to the relief 


| 
sought, and there was a significant likelihood that the 


assertions could be established. 


Summary of Argument 
I. In denying appellant leave to file his petition 
| 


for habeas corpus, the District Court failed to comply with 
its obligation, under the habeas corpus act and the District 
of Columbia criminal insanity law, to proceed as far as is 
necessary in order to dispose adequately of the factual 
questions raised by the petition. | 

A. The court had a duty to dispose of the issues 
of fact raised by the petition. This is imposed on it (1) by 
the terms of the habeas corpus act, which embodies a vital 
right hallowed by long tradition, and (2) by the District 
criminal insanity law, which expressly makes the courts 
responsible for releasing patients confined under the statute 
and preserves access to the courts. The Supreme Court and 
this court have held, on the basis of these statutes, that 
& petition may not be denied without a rule to show cause 
or a hearing unless the petition does not state facts which 


would if true entitle the petitioner to relief. 


B. The issues of fact raised by appellant's petition 
clearly required a rule to show cause or a hearing to be 
ordered by the District Court. Appellant asserted both that 
he was fit to be released unconditionally and that he was 
entitled to be released on condition that he enter a Veterans 
Administration hospital. Both assertions raised facts clearly 
entitling appellant to release under decisions of this Court. 

C. The forma pauperis statute did not provide 
authority for denying appellant's petition. That statute 
must be construed in pari materia with the mandatory statutes 
governing the proceeding appellant sought to commence. This 
Court has so decided in a prior decision. Moreover, if the 
forma pauperis statute were construed to permit the denial 


imposed on appellant, serious constitutional questions would 


be raised concerning (1) violation of the Fifth Amendment 


due process clause by denying petitioner a hearing on a vital 
matter of personal liberty and by discriminating against him 
solely because of his poverty; and (2) violation of Article it 
Section 9, Clause 2 prohibiting suspension of the writ of 
habeas corpus. 

II. Even if the District Court had discretion to 
determine whether appellant's petition should be filed in 
forma pauperis, its refusal to permit such filing in this 
case constituted an abuse of discretion. Appellant's petition 
clearly was not frivolous, since the assertions therein would 
entitle him to release if established, and there was a very 
substantial likelihood they could be established. 

(1) | Appellant's assertion that he is fit to be 
released on condition that he enter a Veterans Administration 
hospital appears readily supportable on its face, inasmuch as 


the Veterans Administration hospitals are responsible for, 
and thus equipped to handle, great numbers of patients with 
chronic mental disease. 

(2) Appellant's assertion that he was fit for 
unconditional release was also sufficiently susceptible of 
proof to be clearly not frivolous. A significant percentage 
of patients hospitalized for his length of time under the 


criminal insanity law have been released. 


ARGUMENT | 

I. IN DENYING APPELLANT LEAVE TO FILE HIS PETITION, 
THE DISTRICT COURT FAILED TO COMPLY WITH ITs OBLIGATION, UNDER 
THE HABEAS CORPUS STATUTE AND THE DISTRICT OF COLUMBIA CRIMINAL 
INSANITY LAW, TO PROCEED AS FAR AS IS NECESSARY TO DISPOSE 
ADEQUATELY OF THE FACTUAL QUESTIONS RAISED BY THE PETITION. 

A. The court had a duty to dispose of the issues 
of fact raised by the petition. Habeas corpus is the freedom 
writ. It has long been considered "the most celebrated writ 
in English law," and it enjoys a special protection in the 
United States Constitution. Though the power of the federal 
courts to issue the writ perhaps rests ultimately on authority 
derived from Congress, the Supreme Court! and the lower 
federal courts have shown themselves ready to guard the writ 


against unlawful legislative and executive inroads and 


3/ 3 Blackstone Commentaries *129. 


L/ Art. I, Section 9, clause 2. "The privilege of the Writ 
of Habeas Corpus shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public safety may require it." 
See Ex parte Bollman, 4 Cranch 75 (U.S. 1807)3 Ex parte 
Milligan, 4 Wall. 2 (U.S. 1866). | 


5/ Ex parte Bollman, 4 Cranch 75 (U.S. 1807). 


6 
against diffident administration in the courts themselves. 
28 U.S.C. §2243 conteins in part the current legis- 
lative embodiment of the great tradition of habeas corpus. 
It states, 

"A court, justice or judge entertaining an 
application for a writ of habeas corpus shall 
forthwith award the writ or issue an order 
directing the respondent to show cause why the writ 
should not be granted, unless it appears from the 
application that the applicant or person detained 
is not entitled thereto. 

"The writ, or order to show cause shall be 
directed to the person having custody of the person 
detained. It shall be returned within three 
days unless for good cause additional time, not 
exceeding twenty days, is allowed. 

"The person to whom the writ or order is 
directed shall make a return certifying the true 
cause of the detention .**x" 

The sober obligation imposed on the courts by this 
statute is added to in the present case by Section 24-301 
of the District of Columbia Code, which provides for the 
treatment of persons acquitted of crimes by reason of insanity. 
In the clearest terms that statute imposes on the courts of 
the District the continuing duty to determine when involuntary 
hospitalization of such person should end. The statute 
provides that "the court" shall order a person who is 
acquitted by reason of insanity to be confined in a hospital 
for the mentally ill. (Per.(d)). It also provides that 
"the court" shall determine, on the basis of the hospital 
superintendent’s advice, when such a person should be released 
conditionally or unconditionally. (Par.(e)). Third, the 
statute explicitly preserves access to the courts by patients, 


independently of the hospital supervisor, when it says 


6/ See e.g. Ex te Milligan, 4 Wall. 2 (U.S. 1866); Ex te 
uirin,317 ts. 0 pes (he 10,3); Walker v. Johnston, jisus- U.S. 
275 (1941); Lynch v. Johnston, 160 F. 2d 95 th Cir.1947) ; 
Ex parte Rosier, 76 U.S. App. DC. 214, 133 Fe 2d 316 (1942). 


"Nothing herein contained shall preclude a person 
confined under the authority of this section from 
establishing his eligibility for release under the 
provisions of this section by writ of habeas 
corpus." (Par. (g)). 


In interpreting the general habeas corpus statute, the 
courts have made clear that a district court presented with a 
petition for habeas corpus must carry the proceeding as far 


as_necess to make a thoro determination of all questions 
of fact raised by the petition. This obligation exists even 
though the petitioner may be unable because of physical con- 
finement or financial limitations to conduct the necessary 
investigations and set forth the necessary legal contentions 
which an ideal presentation of his petition would ordinarily 
entail.= Any less rigorous approach by is kee would be 
inconsistent with the great tradition and high purpose of 
the writ of habeas corpus. i 
There are generally speaking three stages at which a 
district court may dispose of a petition for habeas corpus. 
If it is not possible at one of the stages to deal fully and 
justly with all factual issues, the court is obliged to 
proceed further: First, the petition may be dealt with on its 
face, with only the assistance of such Couns record of prior 
proceedings as may be available to the court passing upon the 


petition. Second, the court may issue a rule to show cause 


Walker v. Johnston, 312 U.S. 275 (1941); Waley v. Johnston, 
Ke U.S. 101 (1942); House v. Mayo, 324 U.S. 42 (1945); Williams 
ve Kaiser, 323 U.S. 471 (1945); Stewart v. Overholser, 87 
U.S. App. D.C. 402, 186 F. 2d 339 (1950); cf. S BESS, 
—_App. D.C. , F. —~—» No. 14599, decided July 7,1959. 


Holiday v- Johnston, 313 U.S. 342 (1941); Stewart v. Overhol- 
S/ Holiday App. D.C. 402, 186 F. 24 339, 342 (1950); Dorsey 
ve Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857, 865 (1945). 


9/ Walker v. Johnston, 312 U.S. 275, 284 (1941). 
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why the petition should not issue. This order is directed 
to the official responsible for the petitioner's confinement, 
and his response serves to inform the court whether there 
are factual issues present which require a hearing. 
Third, the court may conduct a hearing in order to resolve 
relevant factual tseueeee 

Of course, different requirements must be met in order 
_ to dispose of the petition at each of these different stages. 
Thus this Court has very recently held that if unresolved 
factual issues remain at the second stage -- after the court 
has received a return to its rule to show cause -- the court 
must proceed to the hearing ae 

In the present case the District Court disposed of 
appellant's petition at the earliest possible stage. It did 
not issue a rule to show cause. It did not have any means 
for determining whether the factual assertions in the petition 
were true. It did not make any attempt to secure such informa- 
tion. 

Yet this stage, at which there is a paucity of 
information available to the court, is clearly the most diffi- 
cult stage for the court to dispose of a petition for habeas 


corpus in a manner consistent with the court's obligation to 


312 U.S. 275, 284 (1941); Sanders v. 


10/ Walker v. Johnston 
30 alcer 65 F. 2d 736 (9th Cir. 19,8). 


—— 


1l/ Ibid. 


12/ Walker v. Johnston, 312 U.S. 275,284-86 (1941)sStewart v. 
32/ falkcor 87 U.S. App.D.C. 402, 186 F. 24 339,342 (iosoy. In 
Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857, 865-66, 

ustice Justin Miller of this Court listed ten discrete steps 
at which a petition for habeas corpus may be disposed of. For 
present purposes, those steps may be subsumed under the three 
discussed herein. 


23/ Smith v. U.S., __ App. D.C. F. 2d ; 
O- 14599, decided July 7, 1959. (Involving motion under. 
28 U.S.C. §2255, analogous to habeas corpus proceedings in 
this respect). See also cases cited in note 12, supra. 


probe thoroughly all questions of fact to which the petition 
gives rise. The Supreme Court has made clear that a denial at 
this early stage can stand only if the petition would fail 

as a matter of law even though all the allegations contained 
in it be true. In House v. Mayo, 324 U.S. 42 (1945), the 
Supreme Court, in reviewing a district court's denial of a 
petition at the first stage, stated that: : 


"Since the petition for habeas corpus 
was denied without requiring the respondent 
to answer and without a hearing, we must 
assume that the petitioner's allegations 
are true.” 324 U.S. 45. 


And in Walker v. Johnston, 312 U.S. 275 (1942), which estab- 
lishes the authoritative foundation for much of the current 
habeas corpus practice in federal courts, the Supreme Court 
said: 


"It will be observed that if, upon the face of 
the petition, it appears that the party is not 
entitled to the writ, the court may refuse to 
issue it. Since the allegations of such peti- 
tions are often inconclusive, the practice has 
grown up of issuing an order to show cause, 
which th: respondent may answer. By this pro- 
cedure the facts on which the opposing parties 
rely may be exhibited, and the court may find 
that no issue of fact is involved." 312 U.S. 
275, at 284. 


In Ex Parte Rosier, 76 U.S. App. D. C. 214, 133 F.2d 316 
(1942), it was stated that: 


"the proceeding [on filing of a writ of habeas 
corpus] may go forward by rule to show cause 
rather than by immediate issuance of the writ, 
But that one of such two procedures must forth- 
with follow upon the presentation to the court 
or judge of a petition stating a cause of action 
for release is settled absolutely." 14/ 


The Rosier opinion was modified in significant respects 
by this Court in Dorsey v. Gill, 80 U.S. App.D.C. 9, 148 F.2d 


857 (1945). The holding quoted above, however, was not 


See also Lynch v. Johnston, 160 F. 24 950 (9 Cir. 1947) 
in which the principles of the Walker and House cases are 
briefly and clearly applied. 
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altered except to the extent that the Dorsey opinion made 
clear that the district court may refuse to give this treat- 
ment to petitions repeated with undue frequency. The aim of 
the Dorsey opinion, apparent therein, was to empower the 
district court to protect itself against an overly heavy 
load of repeat petitions. 

There was no purpose to alter the treatment given first 
petitions, or repeat petitions which follow their predecessors 
by an interval sufficient to create a reasonably new factual 
situation. Indeed, considering the holdings of the Supreme 
Court in Walker v. Johnston and House v. Mayo, it is clear 
that the above quoted portion of the Rosier opinion could 
not be altered fundamentally by this Court. 

The Court's opinion in Stewart v. Overholser, 87 U.S. 
Appe D.C. 402, 186 F.2d 339 (1950) appears to strike a 
proper balance between the bedrock principle of Walker v. 
Johnston and the need of the courts in the District of 
Columbia for authority to refuse without consideration 
repeat petitions filed closely in the wake of others which 
received consideration. The instant case, of course, does not 
involve the question of when a repeat petition is entitled 
to consideration, inasmuch as the appellant had never previouslv 
had a petition considered. 


B. Zhe issues of fact raised by the petition clearly 


required further proceedings by the court. In the present 
case the action of the District Court in disposing of appellant's 


petition at the earliest stage can be supported only on either 
of two possible assumptions. It is clear that neither of the 


assumptions is tenable as a matter of law. 


-13- 
(a) The District Court's action would be valid if 


habeas corpus were not the proper remedy for this appellant. 
See, e-g-, Application of Hodge, 248 F.2d 843 (9 Cir. 1957). 
But it plainly is. See Stewart v. Overholser, 87 U.S. App. 
| 

D.C. 402, 186 F.2d 339 (1950); Overholser ve Boddie, 87 U.S. 
App. D. C. 186, 184 F. 2d 240 (1950); District of Columbia Code 
§24-301(g). | 

(bo) The early disposition would be proper if, assuming 
the truth of the facts alleged, the petition did not state a 
ground legally sufficient for the petitioner's release from 
confinement. Clearly in the present case, appellant would 
have been entitled to release from Saint Elizabeths Hospital 
if the assertions in his petition were true. The petitien 
stated in pertinent part as follows: 

"Petitioner is not insane and is not dangerous 

to himself or to others. He does not/ suffer from 

any mental disease or disorder serious enough to 

warrant the unjust, inhumane, highly detrimental 

conditions he is being subjected to. ‘Petitioner 

is fully orientated and has excellent control of his 

faculties. 

Petitioner's excellent progress record during 

the past ten months clearly indicates he is not a 

manageable problem and can be safely entrusted for 

release or transfer to a Veterans' hospital. 


* KO 
Wherefore petitioner prays the Court will 
grant his petition and issue an order for 
his immediate release or transfer to a Veterans! 
hospital .. ." 
These assertions clearly and simply set forth factual alle- 
gations designed to support two alternative modes of relief. 
First, appellant asserts his fitness for unconditional release 
and requests such a release. Second, he asserts his fitness 
for release conditioned on his entry into a Veterans 
Administration hospital, and he requests such a conditional 


release. 


Section 24-301(e) of the District of Columbia Code 


provides that a patient committed to a hospital upon a 
verdict of not guilty by reason of insanity shall be released 
unconditionally when it is found that he "has recovered his 
sanity and will not in the reasonable future be dangerous to 
himself or others." It also provides that he may be released 
conditionally if it is found that his condition warrants such 
a Be 

Appellant's petition clearly alleges facts sufficient 
for his release. If the trial court considered the pleadings 
technically inadequate in some regard, - although there 
appears to be no such inadequacy - it was incumbent upon 
the court ito construe them in the manner most favorable to 
the petitioner. If the District Court concluded that some 
technical defect could not be eliminated by a liberal con- 
struction '-- though there is no basis for such a conclusion 
in this case -- the proper course would have been to return 


the document to the petitioner for appropriate amendment, or to 


Overholser v. Leach, 103 U.S. App. D.C. 289, 257 
YE 667 (1958), this Court t held that for an unconditional 
release under §34-301-- 

"There must be freedom from such abnormal 
mental condition as would make the individual 
dangerous to himself or the community in the 
reasonably foreseeable future." 


For a conditional release the same criterion, modified 
appropriately, could be used. E.g., "There must be freedom 
from such jabnormal mental condition as would make the 
individual, when released under the specified conditions, 
dangerous to himself or the community in the reasonably fore- 
seeable future." 


16/ See note 8, supra. 
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dismiss with an appropriate exprenees s0 that th peti- 
tioner could reapply in proper form. But in this case 
there was no need for either judicial construction of the 
pleadings or amendment. The facts stated in the petition 
were sufficient under the Sees of this court to justify 
the relief requested therein. | 

This Court has insisted that patients confined to 
Saint Elizabeths Hospital by court order have access to the 
District Court and = opportunity to demonstrate therein their 
fitness for release. Even where a patient has previously 
had a petition considered by the District Court, this Court 
has held him entitled to a hearing on a subsequent petition 


when, on the basis of the petition and the Superintendent's 


response to the order to show cause, there appeared a question 
of fact as to the petitioner's recovery in the period following 
judicial consideration of his previous petition. Clearly 

the appellant, whose fitness for release has never been 
adjudicated on a petition for habeas corpus, is entitled to 
one opportunity to demonstrate his suitability either for 
unconditional release or for release to another hospital. 


1 See Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857 
ah (ee ae : 
8/ Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667 
ea Stewart v. Grotholser, 87 Uese App. D.C. 402, 186 F.2d 
339 (1950) - See note 15, supr e 
1 Ex P Rosier, 76 U.S. App. DeC. 214, 133 Fe 2d 
a = a7 tis. : 86 


32 §:“Stewart v. rholser oS. App. D.C. 402, 1 
F.2d 339 (1950)3 and cases cited therein. | 4 


20/ Stewart v. Overholser, supra, note 19. 
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The appellant stands committed to Saint Elizabeths indefinitely 
on the basis of an adjudication, made at trial, to the effect 
that many months prior to trial he suffered fron a mental 
disease or defect. Such a determination obviously cannot 
"have the same degree of: scientific reliability as a conten- 
poraneous determination cf sanity. Thus it should be more 
readily subject to reevaluation on the basis of the patient's 
subsequent experience. 


C. There was no authority to deny the petition for 
failure to prepay costs. 28 U.S.C. §1915, governing pro- 
ceedings in forma pauperis, uses words which appear to vest. 
discretion in the trial courts in authorizing the commencement 
of proceedings without prepayment of costs. It states: 


“Any court of the United States may authorize 

the commencement, prosecution or defense of any 
suit, action or proceeding, civil or criminal, 

or appeal therein, without prepayment of fees 

and costs or security therefore, by a citizen who 
makes affidavit that he is unable to pay such 
costs or give security therefor. Such affidavit 
shall state the nature of the action, defense or 
appeal and affiant's belief that he is entitled to 
re 3Se 


Whether such discretion exists must depend, however, on the 


nature of the proceeding which a pauper seeks to commence. 
In some cases the courts have refused to file in forma pauperis 
damage suits having little apparent werit. See e-g., 

Taylor ve Steele, 191 F. 2d 852 (8 Cir. 1951); Caviness v. 
Saners, 235 F. 2d 455 (4 Cir. 1956). In such cases it is 
obviously permissible for the trial court to screen the 
petition itself with considerable care before granting leave 
to file in forma pauperis, inasmuch as such suits can involve 
protracted litigation with considerable inconvenience to the 
defendants and burden on the courts. Moreover, the redress 
sought by the petitioner in such cases is merely financial. 


<17~ 

There is no such discretion, however, when an applicant 
for leave to file in forma pauperis seeks to bring an action of 
the sort involved in the present case. The discretionary 
language of §1915 must be read in peri materia with the 
Statutes governing the proceeding which the petitioner seeks 
to commence. In the first place, appellant seeks access to 
the hallowed writ of habeas corpus under 26 U.S.C. §22h1 
gt. seq. That statute speaks in mandatory and not discretionary 
terms. Section 2243 states: : 

"A court, justice or judge entertain: an 2 

cation for a writ of habeas corpus sh 

award the writ or issue an order directing the 

respondent to show cause why the writ should not be 

granted, unless it appears from the application that the 

applicant or person detained is not entitled thereto.” 

(Emphasis supplied). | 
As discussed above, there is no discretion under this statute 
for a District Court to refrain from proceeding with a rule to 
show cause and, if necessary, a hearing whenever factual alle- 
gations entitling ‘the petitioner to relief are unresolved. It 
is clear that appellant, with perfectly adequate allegations 
in his petition, is entitled to further proceedings on his 
petition under the decisions discussed above. The fact that 
discretion must be exercised in some types of cases where leave 
to file in forma pauperis is sought cannot operate to deprive 
this applicant of his unquestionable right to a fully adequate 
habeas corpus determination. ! 

The other statute governing the proceeding appellant 
seeks to commence is §24-301 of the District of Columbia Code, 
governing commitment and release of persons acquitted by 


reason of insanity. As described above, that enactment vests 
in the district court the sole authority to confine and release 
persons covered by the act. It makes clear that th décision 
of the hospital superintendent, though one basis for a 
judicial release, is not a prerequisite. And it insures 

that patients are to have reasonable access to the court for 


the purpose of demonstrating independently their fitness 
for release, either conditional or absolute. 

The language of the forma pauperis statute, when 
invoked by a patient seeking to commence a proceeding based 
on the habeas corpus statute, 28 U.S.C. §22h3,and on §24-301 
of the District of Columbia Code, cannot be construed as 
giving the District Court discretion to deprive a petitioner 
of the preliminary access to the court necessary for a fair 
examination of the merits of his cause. 

In Ex Parte Rosier, 76 U.S.App. D. C. 214, 133 Fe2d 
316 (1942) this precise question was raised. Two of th three 
justices sitting on the case rendered opinions holding that 
the district court must permit the same privileges to habeas 
corpus petitioners filing in forma pauperis as it does to those 
who pay their fees and costs. The third justice simply stated 
that in substance the petition was "filed" and the district 
court's denial of leave to file did not differ from a denial 
of the petition on the merits. Thus all three justices, in 
opinions widely divergent on other questions, agreed that the 
fact that a petitioner seeks to file in forma pauperis cannot 
impair his rights. 

Tais crucial aspect of the Rosier decision was not 
affected by this Court's Dorsey opinion, which did modify 
other aspects of the Rosier decision. In fact the Dorsey 
case gave no consideration at all to the question of leave 
to file in forma pauperis. 

If the forma pauperis statute were construed as per- 
mitting the district court to deny a patient confined to 


In J ve Hunter, 144 F.2d 565 (10 Cir. 1 the 
2Y In Johnston mere 5 9ht) » 


court appears to s t a district court has discretion 

in determining whether to permit fi in forma pauperis. 

But this appears to be extraneous to fundamental decision of 
the court, which was that the petition there in question did not, 
on its face, state 2 basis for relief and was thus subject to 
dismissal without anything more. 


Saint Elizabettis the consideration of his petition for habeas 
corpus to which he is otherwise clearly entitled, two 
serious constitutional questions would be raised. 

(a) The constitutional basis for the District's 
criminal insanity statute would become questionable. Persons 
confined to a mental hospital are clearly entitled, under the 
due process clause of the Fifth Amendment, to release when the 
reason for their confinement ends. And there can be no 
question that they have a procedural right; under the same 
provision, to a judicial (or at least judicial-type) determina- 
tion of their fitness for release. See Wong Yang Sung v. 
MoGrath, 339 U.S. 33 (1950). : 

In recognition of this elementary fact, the statute 
provides explicitly for access to the committing court by 
means of the writ of habeas corpus. Nevertheless, 4f persons 
confined -- without any means for earning money -- were 
required to pay court fees and costs when they are without 
funds, their access to the court would be in fact blocked 
just as effectively as if there were no statutory provision 
providing for judicial determination of fitness for releeses 
It would follow that they were confined unlawfully. 

In recent years the Supreme Court has made it increase 
ingly plain that important procedural peak cannot be denied 
because of poverty. Griffin v. Illinois, 351 U.S. 12 (1956)3 
Eskridge v. Washington, 357 U.S. 214 mel Ellis v. United 
States, 356 U.S. 674 (1958). There can be little question 
that this principle applies in the present case, where appellant's 
sole opportunity for a hearing on facts determinative of 
his freedom depends on his right to file a petition for 
habeas corpus and to receive the normal consideration thereof. 
SS ee 
Srochols ST vs eeilie. e708. cio eee § (1950); 

arte Rosicr, 76 U.S. App. DC. 21h, 133 Fe 2d 316 (1942). 


#, 8 ve. Uni S 8, 204 U.S. App. D.C el, 259 F.2d 
8 (19 S$), and cases oited therein. 


Denial of this right would constitute a violation of the 
due process clause of the Fifth Amendment, both because 

it would deprive appellant of the right to a judicial-type 
hearing and because.it would constitute an unlawful 
discrimination between persons with money and those without 
ite 


.(b) The requirement that a payment of court costs 


by a patient without funds precede consideration of his 
- petition for habeas corpus may well constitute, in- these cir- 
cumstances, an unlawful suspension of the writ of habeas cor- 
pus, in violation ef Article I, §9, clause 2 of the Con- 
stitution of the United States. It has been said that the 
authority of the courts to issue the writ of habeas corpus 
rests upon a statutory basis. However, in view of the 
language of the Constitution, to the effect that "the Privilege 
of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion the public Safety 

may require it,” it is doubtful whether persons may be 
denied access to the writ in particular circumstances 

where there is a statute generally authorizing the. courts 

to issue the writ. The Supreme Court has unequivocally 
declared itself ready to consider the validity of such sus- 
pensions. See Ex Parte Milligan 4 Wall. 2 (U.S. 1866): 

Ex Parte Quirin 317 U.S. 1, 24-25 (1942). Although a 
requirement that filing fees be posted might ordinarily be 
deemed an-insignificant qualification on the opportunity 

to secure judicial consideration of a petition for habeas 
corpus, it constitutes an insuperable barrier to persons 
confined where they have no means to earn even the filing 
fee or to give security or prepayment for costs. 


a nee RR ee 
2b/ See note 5, supra. 


II, EVEN IF THE DISTRICT COURT HAD DISCRETION 70 
DETERMINE WHETHER APPELLANT'S PETITION SHOULD BE FILED IN 
FORMA PAUPERIS, ITS REFUSAL TO PERMIT SUCH FILING IN THIS CASE 
CONSTITUTED AN ABUSE OF DISCRETION. 

28 U.S.C. §1915 states simply that "any court . « « 
may authorize the commencement . . . of any e.« e proceeding” 
by a citizen who makes affidavit that he is unable to pay 
the costs. It provides no explicit criterion for determining 
when such permission is to be granted. It then says: “An 
appeal may not be taken in forma pauperis if the trial court 
certifies in writing that it is not taken in good faith.” 

In Ellis v. United States, 356 U.S. 674 (1958), the 
Supreme Court stated that an appeal in forma pauperis from a 
criminal conviction should be allowed, in the absence of 
some evident improper motive, unless the appeal is "plainly 
frivolous". It stated that : 

"the good faith test[in the statute] must not be 

converted into a requirement of a preliminary 

iniess’the Tauune Faised ane oo Ceivetous that 


the appeal would be dismissed in the case of a 
non-indigent . . . the request for an indigent to 


appeal in forma pauperis must be allowed.* 
366 U.S. 674, 675~ 25/ 


If the district court is to be permitted any discretion, the 
same criterion as that set forth in the Ellis case should 
be applied to applications for leave to commence an action 
in forma pauperis where the action, like the appeal in the 
Ellis case, is one which seriously and inmediately affects 
personal liberty. | 


25/ See Cash v. United States, 104 U.S. App. D.C. 261 Fe2d 731 
23/ See cash 70.5. 219 T1058)", in watch "frivolous," in a 
Simiiar context, was defined as meaning "without any realistic 
chance of success on the merits." 


Appeliant's petition was clearly not frivolous. The 
facts asserted therein obviously would entitle him to a 
release -- conditional or absolute -- if they were established. 
What is more, there is a very substantial likelihood that they 
could be established. 

(1) The assertion that appellant is in sufficiently 
good health ‘to be released on the condition that he enter a 
Veterans Administration hospital is a contention which, on 
its face, appears readily supportables The veterans hospitals 
have the sole responsibility for the care and treatment of 
active duty and retired personnel, from all of the military 
services, with chronic mental disorders, as well as ner the 
care of discharged. veterans who qualify for treatment. 
Thus charged with the custody of thousands of men and women, 
there can be little doubt that the Veterans Administration 
hospitals are so equipped that appellant would not be a 
danger to himself or the hospital community even if upon 
transfer he were considered quite ill. 

The appellant's attempt to secure his release to a 
Veterans Administration hospital cannot be said to be based 
on frivolous motives. At Saint Elizabeths appel t is 
required to be charged for his care by statute. Though 
he has no funds, the charge will remain to consume such 
money as may come into his possession in the future -- even 
after his release, when it is vitally important for him to 
re-establish himself. In a Veterans Administration hospital, 
appellant would be entitled to free care, inasmuch as he 


6/ Executive Order No. 10122, April 18, oe $5 (1950 
eSe Code Congr. and Admin, Service 1601, 2. 


27/ DC. Code §24-301 (f). 
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is a member of the Navy retired for disability. Thus he could 
work toward his ultimate release without incurring a crippling 
and discouraging financial debts 

Clearly appellant's assertion of facts justifying 
his release to a Veterans hospital cannot be characterized 
as frivolous from the viewpoint of either likelihood of 
proof or seriousness of purpose. 

(2) Appellant's second assertion -- that he is fit 
for an unconditional release -- is also sufficiently susceptible 
of proof to be clearly not frivolous. 


The record contains no information concerning appellant's 
mental condition at-any time following the determination that. 
he was competent to stand trial. Thus the substantiality 
of his claim of fitness for release is most intelligently- 
judged on the basis of experience with other persons committed 
to Saint Elizabeths under Section 241=301. of the District of 


Columbia Code. In this connection, the records of Saint 
Elizabeths (Appendix B, infra) reflect that, of 27 persons 
committed and released under Section 24-301 since its enactment — 
in 1955, three, or more than ten percent, were released in 
approximately two months or less. A total of seven, or 

about 25 percent, were released in approximately four months 

or less. Petitioner had been in the hospital over two 


28/ Arthur Benjamin was admitted on May 22, 1957 and released 
uly 3, 1957. seany Layfield was admitted January 19,1956 and 

released March 20, 1956. Gerald Levy was admitted November 3, 
1958 and released January 7, 1959. See Appendix B, infra, - 


22/ In addition to the three perects named in note 28,Elwood 

« Jones was admitted May 24, 1957 and released August. 22,1957, 
less than three months later. Milton T.Rosenfield was admitted 
December 7, 1956 and released four and one~half months later 

on April 18, 1957. John F. Thibeau was admitted December 5,1955 
and released in four months and one week on April 56-6 
Watson Young was admitted January 20, 1959 ane released in three 
and one-half months on May 1,1959. See Appendix B, infra. 


months when he sought to file his petitiodi Moreover he 
had been at Saint Elisabeths a substantial period piior 

to his trial, and had shown improvement during that time. 
Thus solely on the basis of experience with other cases, it 
is evident that the second assertion in appellant's petition 
could not be ‘classed as frivolous. 


CONCLUSION 
For the reasons stated, the decision of the District 
Court should be reversed and the case remanded for further 
proceedings on appellant's habeas corpus petition. 


William L. McGovern 

Robert E. Herzstein 
1229 19th Street 
Washington 6, D. C. 


Counsel for Appellant 
(appointed oF this Court) . 


NW. 


September 11, 1959 


30/ Five months after commitment Appellant was certified 
competent to stand trial by the Superintendent. (JA 8). 


APPENDIX A 


28 U.S.C, Section 1915(a) | 


| 

Any court of the United States may authorize the 
commencement, prosecution or defense of any suit, 
action or proceeding, civil or criminal, or appeal 
therein, without prepayment of fees and costs or 
security therefor, by a citizen who makes affidavit 
that he is unable to pay such costs or give security 
therefor. Such affidavit shall state the nature of © 
the action, defense or appeal and affiant's belief 
that he is entitled to recress. | 


An appeal may not be taken in forma pauperis > Be 
the trial. court cartifies in writing that it is not 
taken in gocd faith. 


28 U.S.C. Sections 2241(a), 2242, 2243 | 
§2241. to wri | 


(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district 
courts and any circuit judge within their respective 
jurisdictions. The order of a cirsuit judge skall 
be entered in the records of the district cout of 
_ district wherein the restraint carpiained of is 


ek ee ee 
§2242. Application : 
Application for a writ of habeas corpus shall be 
in writing signed and verified by the person for whose 


relief it is intended or by someone acting in his 
behalf. 


| 
It shall ajlege the facts concerning the appli- 
cant's conmitment or detention, the name of rson 
who has cugtody over him and by virtue of what c 

or authority, if known. 


| 
It may be amended or supplemented as provided in 
the rules of procedure applicabie to civil actions. 


If addressed to the Supreme Court, a justice 
thereof or a circuit judge it shall state the reasons 
for not making epplication te the district court of 
the district in watch the appiicant is held. 


§2243. Issvance cf writs return} hearings decision 


A court, justice cr judge entertaining en appli- 
cation for 4 writ of habess corpve shal. ferthwith 
award the writ cr issue an order directing the 
respondent to show cause why the writ should not 
be granted, uniess it appasrs from the application 
eee the applicant or person detained is not entitled 

retoe 


The writ, or order to show -cause shall be 
directed to the person having custody of the person 
detained. It shall be returned within three days 
unless for good cause additional time, not exceeding 
twenty days, is allowed... 


The person to whom the writ or ordey is directed 
ise certifying the true cause of the 
etention. 


When the writ or order is returned a day shall 
be set for hearing, not more than five days after 
the return unless for good cause additional time 
is allowed. . 


. Unless the application for the writ and the return 
present only issues of law the person to whom the writ 
is directed shall be seque to produce at the hearing 
the body of the person cetained. 


The applicant or the person detained may, under 
oath, deny any of the facts set forth in the return 
or allege any other material facts. 


The return and all suggestions made against it 
may be amended, by leave of court, before or after 
being filed. 


The court shall summarily hear and determine the 
facts, and dispose of the matter as law and justice 
require. 


District of Columbia Code, Section {¢) - 


(a) If any person tried upon an indictment or 
information for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, is 
acquitted solely on the ground that he was insane 
at the time of its commission, the ccurt shall order 
such person to be confined in a hospital for the 
men y ill. 


_ (e) Where any person has been confined in a 
hospital for the mentally ill pursuant to subsection 
(ad) of this section, and the superintendent of such 
hospital certifies (1) that such person has recovered 
his sanity, (2) that, in the opinion of the superin- 
tendent, such person will not in the reasonable 
future be dangerous to himself or others, and (3) in 
the ee of the superintendent, the person is 
entitled to his unconditional release from the hospital, 
and such certificate is filed with the clerk of the 
court in wkich the person was tried, and a copy threof 
served on the United States Attorney or the Corporation 
Counsel of the District of Columbia, whichever 
office prosecuted the accused, such certificate 


shall be sufficient to authorize the court to order 
the unconditional release of the person so confined 
from further hospitalization at the expiration of 
fifteen days from the time said certificate was 

filed and served as above; but the court in its 
discretion may, or upon objection of. the United 
States or the District. of Columbia shall, after 

due notice, hold.a hearing at. which evidence as 

to the mental. condition of the person so confined 

may be submitted, including the testimony ‘of one or 
more psychiatrists from said hospital. The court: 
shall weigh the evidence and, if the court finds 

that such person has recovered his sanity and will 
not in the reasonable future be dangerous to himself 
or others, the court shall order such person 
unconditionally released from further confinement 

in said hospital. If the court does not so find, 

the court shall order such person returned to said 
hospital. Where, in the judgment.of the superinten- 
dent of such hospital, a person confined under 
subsection (a) above is not in such condition as to 
warrant his unconditional release, but isin a. 
condition to be conditionally released under super-. 
vision, and such certificate is filed and served as 
above provided, such certificate shall be sufficient 
to authorize the court to order the release-of such. 
person under such conditions as the court shall see 
fit at the expiration of fifteen days from the time °. 
such certificate is filed and served pursuant to this 
section: . Provided, that the provisions as to hearing 
prior to unconditional release shall also app 
conditional releases, and, if, after a hear 

weighing the evidence, the court shall find that. 

the condition of such person warrants Ais conditional 
‘release, the court shall order his release , 
under such conditions as the:court shall see fit, or,. 
if the court dees not so find, the court shall order 
such person returned to such hospital. 


(f) - When an accused person shall be acquitted 
solely on the ground of insanity and ordered confined. 
in a hospital for the mentally i111, such person and 
his estate shall be charged with the expense of his 
support in such hospital. 


(g) Nothing herein contained shall preclude a 
person confined under the authority of this section 
from establishing his eligibility for release under 
the provisions of this section by a writ of habeas 
corpuse ~ 


APPENDIX B 


Dates cf Admisstor. and ReXease of All Persors 
Committed to Saint Hlizabeths Hospital, After 
Acguictsis by Reasen of Insanity, Under Public 
Law 313, &4th Congress Since Its Enactment © 
August 9, 1955 
(Sources Sunerintendent, Saint Elixzebeths 
"" - Hospital, September 8, 1959) _ 
Conditional Unconditional 
Name _Adme -Relesse «--«- __ Release 
1. Chas. F. Alexander 12-2-58 7-27-59 HC* 
| 2. Wm, Cy Alley 10-31-55 6-14-56 
3. Arthur Benjamin ~ 5-22-57 7-3-57 HC 
be Geos A. Bynum "64-56 4-12-57 
5e Geode W. Foster ‘10-9-58 7-16-59 
6. Riche L. Fox" > hn2-56 1-10-57 1-22-59 
ES (violated 6-9-57 Se 
eis DER and ret. to ~~ 
hospital 7-11-58) 
7+ Gerd A. Gillhoff 3-b-57 ; : 8-14-57 
6. Homer W. Green 2-24-56 2-8~57 
« Egbert L. Gunther 6-24-58 Deported to Jamaica 
3 ieee eee aes 1215-58 on sondti 
: : ‘release dtd. 12-11-58 
10. Leroy He Hasel 8-21-58 8-18-59 
1L. James He th 8=2-57 8-14-58 
a seers | (violated 
b= he 59) 
22. Wm. E. Jackson © 10-2-57 8-19-58 =. 12-17-58 
13. Milton Johnson,Jr. 11-19-55 9~14,-56 
od We J 5-245 8-22-57 
ds. Elwo ones $-2h<57 eee 
Senet es now in hospital 
~ 15. Clatson King 5-17-56  12-9-57 - 
16. Henry Layfield 1-19-56 + 3220956 HC 


#/ "HC indicates ‘pelease .after habeas corpus proceeding. 


Name 
Gerald Levy 
Arnold McReynolds 
Ronald W. Merchant 
Clayton Morgan 
Calvin J. Olive 


Irvin Paltow 
Milton T.Rosenfield 
Leroy D. Scott 
George W. Smith 
John F. Thibeau 


Watson Young 


Adm. 
11-3-58 
6-18-57 
12-2-55 
10-23-58 
2-16-56 


1A9-1-56 

12-7-56 

19-19-55 
8-12-58 
12-5-55 
1-20-59 


Coiditional Uncondtéionat 


Release 


10-17-58 
1-19-59 


10-5-56 
(violated 8-23-57) 


3-7-58 HC 
(violated 5-14-58) 


4-19-57 
6-20-56 
1-28-59 


Release 


1-7-59 


8-31-59 


7-15-57 
1-20-59 HC 
12-26-56 


4-12-56 HC 
5-1-59 
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United States Court of Appeals 
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District of Columbia Cireuit 


No. 15235 
QUESTIONS PRESENTED 


1. Whether appellant’s pleadings filed in the District Court 
presented prima facie evidence that appellant was not a 
pauper—a person without assets who is too poor to pay or give 

security for costs—and warranted denial of petition for leave 
to file, in forma pauperis, a petition for writ of habeas corpus? 

2. Whether the application for writ of habeas corpus, con- 

‘sisting of the petition and prior records and proceedings before 
the District Court, seeking unconditional or conditional release 
from St. Elizabeths Hospital nine weeks following a verdict 
of not guilty by reason of insanity, was properly denied without 
@ hearing? 
@ 


aS Prima facie evidence of non-pauperism submitted by appel- 
lant to the District Court warranted denial of leave to file 


TI. Absence of a substantial period between the hearing at trial or 
commitment, and petition for- habeas corpus justified ~ | 
denial of leave to file the petition_ \ 

Conclusion. 
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COUNTERSTATEMENT OF THE CASE 


On April 14, 1958, a two count indictment filed in the Dis 
triet Court charged appellant, John A. Tatem, Sr., with carnal 
knowledge and incest of his minor daughter, in "violation of 
22 DCC. §§ 2801, 1901 (J.A. 1-2). Following his plea of 
not guilty (J.A. 2), appellant on April 28th filed a motion for 
mental examination, Through an affidavit of trial counsel 
annexed thereto appellant advised the court, inter a 
(J.A. 4): 


That the defendant . . . had no recollection of any 
occurrance which could be the basis of the present in- 
dictment against him. Further that the defendant has 
three times before been accused of the same or similar 
crimes and that he had no recollection of any occur- 
rences at those times which could form the basis of such 
charges. 

That defendant . . . had been a patient in the Naval 
Psychiatric Hospital in Philadelphia on two oc- 
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casions for ‘periods totalling eight (8) months and -that 
he was under psychiatric treatment for nine (9) months 
in Florida following the same sort of charges as con- 
tained in the present indictment. 

That the defendant... . while in ‘the Navy he-be- 
came distraught and jumped overside of the Carrier 
Franklin D. Roosevelt. 

Accordingly, by order of May 15, 1958, appellant was ordered 
committed to D.C. General Hospital for mental examination, 
24 D.C.C. §301(a). Appellant’s transfer from D.C. Jail to 
the hospital was effected the following day (J-A. 5-6). 

On June 11, 1958, the authorities of the hospital certified 
appellant to be “psychotic, incompetent and incapable of 
participating in his own defense”, and recommended his hos- 
pitalization for proper care and treatment. A judicial deter- 
mination of incompetency to stand trial was entered on June 
23, 1958. Pursuant to the latter order appellant was, onthe 
same date, transferred to D.C. General Hospital to await ac- 
commodations at St. Elizabeths Hospital. Approximately one 
month later, July 24, 1958, appellant was transferred to the 
latter hospital. (J.A. 6-8.) 

Four months after his arrival at St. Elizabeths Hospital, the 
Superintendent thereof certified on November 25, 1958, that 
appellant was “mentally competent to stand trial and: to con- 
sult with counsel and properly assist in his own defense.” 
There was no certification that appellant was no longer 
psychotic. (J.A. 8-9.) Accordingly, in the absence of objec- 
tions a judicial determination of restored competency: was 
entered on December 8, 1958 (J.A.9). 

- Appellant’s jury trial was had on January 27, 28, 1959. 
The evidence established that appellant forcibly had inter- 
course of his fourteen-year-old daughter in the presence of the 
child’s mother on the night of February 25, 1958, after the child 
and her mother had dressed to go to the show. When the 
child’s mother sought to pull appellant off of her, he acted like 
& mad man or & maniac, Appellant had been performing such 
acts of violence over a period of four years since the child was 
ten years old. He did not desire his wife and had an obsession 
to possess his daughter. Evidence that appellant had been 
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hospitalized on prior occasions following such acts corroborated 
‘the ‘affidavit accompanying the -prior motion for mental 
examination. jv sis) 
- Dr. Mary V. McIndoo, of D.C. General Hospital, called by 
the appellant, testified that appellant. suffers from a severe 
mental ilness—“chronic schizophrenia”, of which he has a long 
history, and which caused his crime on February 25, 1958. Ap- 
pellant’s illness is characterized by delusions that the child is 
not his, extreme paranoia toward the Navy, his wife, people 
in authority, including psychiatrists, and that his wife is bring- 
ing these charges against him for her own ulterior purpose. 
The psychiatrist verified that appellant’s prior hospitalization 
was as a result of schizophrenia. | 
At the conclusion of the trial, the District Court directed. : 


verdict of not guilty by reason of insanity and ordered appel- 
lant’s commitment to St. Elizabeths Hospital—effected the 


same date. (J.A. 10-12.) 4 

Before the expiration of one month, appellant, on February 
20, 1959, subscribed a “petition for writ of mandamus,” alleg- 
ing inter alia illegal detention. He sought relief from alleged 
“prejudice, discrimination and highly detrimental environ- 
mental conditions being forced upon the petitioner against his 
will by Dr. Winfred Overholser”, during his commitment in 
the maximum security ward of the hospital. 

Appellant also alleged, inter alia, that he was being “illegally 
detained against” his will (S.A. 1-2); that Dr. William J. T. 
Cody of the staff expressed his opinion on February 16, 1959 
that the hospital would have no objection to appellant’s trans- 
fer to a Veterans Administration Hospital, if appellant could 
“work a ‘deal’ through the Courts.” (S.A. 5); that appellant 
“is being subjected to untold embarresment, humiliation, and 
disgrace by being physically bonded in steel chains, pad-locked, 
upon temporary inter-hospital movements. That this rash, 
drastic security measure is unwarranted” (S.A. 6), and that 
“untold” prejudice exists as indicated by the extension of privi- 
leges in ‘a few weeks to men of one faith which “men of other 
faiths [as petitioner’s] generally require months to accom- 
plish” (S.A. 7). Appellant also asserted that he has never been 
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Saecused ‘of commiting or attempting any threatening act of 
Violence.” 

By a motion filed the same date, February 20,1959, appel- 
lant alleged he “may be presently illegally detained.” How- 
ever, he also referred to his “predicament resulting from mental 
iliness.” (S.A. 10.) On March 4, 1959, the Disiriet Court 
denied leave to file the aforementioned petition and'‘motion in 
forma pauperis (S.A. 1). 

Approximately one month after the latter denial and nine 
weeks after his adjudication of not guilty by reason of insanity, 
appellant, on April 6, 1959, sought leave to file, without pre- 
payment of costs, a petition for writ of habeas corpus (J.A. 
12-17). In the petition for the writ appellant alleged the 
following in pertinent part (J.A. 13-14): 

Petitioner is presently confined in the criminally in- 
sane maximum seeurity division of St. Elizabeths Hospi- 
tal, D.C., resulting from an order of commitment by 
this Court dated January 28, 1959... after being 
found not guilty by reason of insanity in ‘Comin Case 
Number 366-58 in this Court. 


* * * * * 


Petitioner is not insane and is not dangerous to him- 
self or to others. He does not suffer from any mental 


cellent confrol of his faculties. 

Petitioner’s excellent progress record during the past 
ten months clearly indicates he is not a manageable 
problem and can be safely entrusted for release or 
transfer to a Veterans’ hospital. 


* * * * * 


Dr. William J. T. Cushard, Clinical Director, West, 
Side Service, St. Elizabeths. Hospital has stated if the 
Court would approve, the Hospital would not have any 
objections to the petitioner being transfered to a, Vete 
erans’ hospital located in petitioner’s home State of 
Florida. 
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Petitioner was previously denied sorely needed Veter- 
ans’ hospitalization after having completed over twelve 
years of honorable military service. This deprivation 
greatly contributed to the relapse of the petitioner's 
service-connected disability. The injustice has been 
rectified as substantiated by the attached socoeite 
hereto. 

Petitioner strongly desires, can and will sippreciate, 
and is deserving of the advantages available in the more 
adequately staffed facilities of the Veterans’ ain 
tration. 


Appellant prayed his immediate release or. transfer to a 
Veterans’ hospital (J.A. 14). 

Appellant attached to his pleadings a document of the De- 
partment of Navy, dated June 1958 evidencing appellant i is the 
belated recipient of a 1955 pension for thirty-per cent disability 
award (J.A. 14-16). On April 7, 1959, the District Court en- 
tered the following disposition, ‘Leave to file without prepay- 
ment of costs Denied” (J.A. 12). Upon being informed of the 
disposition, appellant sought leave to appeal in forma pauperis 
stating, “As previously sworn to under oath, I am unable to 


pay the costs, or to give security for the same” (J.A. 17). The 
District Court denied leave to appeal in forma pauper on 
April 15th. This appeal followed. 


STATUTES INVOLVED 


Title 28, U.S.C. § 1915, Proceedings in forma pauperis, 
provides: 

(a) Any court of the United States may authorize 
the commencement, prosecution or defense of any suit, 
action or proceeding, civil or criminal, or appeal therein, 
without prepayment of fees and costs or security there- 
for, by a citizen who makes affidavit that he.is unable to 

‘pay such costs or give security therefor. Such affidavit 
. Shall state the nature of the action, defense or appeal 
and affiant’s belief that he is entitled to redress: 

An appeal may not be taken in forma pauperis if the 
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trial court certifies in writing that it is not taken in good 
faith. : ; 

(d) The court may request an attorney to represent 
any such person unable to employ counsel ‘and may 
dismiss the case if the allegation of poverty is untrue, 
or if satisfied that the action is frivolous or malicious. 

Title 28, U.S.C. § 2243, Issuance of writ; return; hearing ; 
decision, provides: 

A court, justice or judge entertaining an application 
for a writ of habeas corpus shall forthwith award the 
writ or issue an order directing the respondent to show 
cause why the writ should not be granted, unless it ap- 
pears from the application that the applicant or person 
detained is not entitled thereto. 

The writ, or order to show cause shall be directed to 
the person having custody of the person detained. It 
shall be returned within three days unless for good cause 
additional time, not exceeding twenty days; is allowed. 

The person to whom the writ or order is directed shall 
make a return certifying the true cause of the detention. 

When the writ or order is returned a day shall be set 

.’ for hearing, not. more than five days after the return 
unless for good cause additional time is allowed. 

Unless the application for the writ and the return 
present only issues of law the person to whom the writ 
is directed shall be required to produce at the hearing 
the body of the person detained. : 

The applicant or the person detained may, under oath, 
deny any of the facts set forth in the return or allege 
any other material facts. 

: The return and all, suggestions made against it may 
be amended, by leave of court, before or after being 
filed. 

The court shall summarily hear and. determine the 
facts, and dispose of the matter as law and justice 
require. 
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i. Title 28, U.S.C. § 2244; Finality of determination, provides: 
No circuit or district judge shall be required to enter- 
tain an application for a writ of habeas corpus to inquire 
into the detention of a person pursuant to a judgment 
of a court of the United States, or of any State, if it 
appears that the legality of such detention has been 
determined by a judge or court of the United States 
on @ prior application for a writ of habeas corpus and the 
petition presents no new ground not theretofore pre- 
sented and determined, and the judge or court is satisfied 
that the ends of justice will not be served by such 
inquiry. 
Title 24, District of Columbia Code (Supp. VII, 1951 Edi- 
tion) Sections 301 (d), (e), and (g) in pertinent part provides: 
Commitment of persons of unsound mind to the Dis- 
trict of Columbia General Hospital—Certification to 
the Court—Acquittal by jury on grounds of insanity— 
Confinement in a mental institution—Conditions for re- 
lease after confinement—Conditional release—Er- 
penses—Writ of habeas corpus—Inconsistent provisions 
of Federal Statutes superseded—(d) If any person 
tried upon an indictment or information for an offense, 
or tried in the juvenile court of the District of Columbia 
for an offense is acquitted solely on the ground that he 
. was insane at the time of its commission, the court 
shall order such. person to be. confined i ina Rota’ for 
_the mentally i. 


pital for the mentally ill pursuant to subsection (d) of 
this section, and the superintendent of such hospital 
certifies (1) that such person has recovered his sanity, 
(2) that, in the opinion of the superintendent, such 
person will not in the reasonable future be dangerous to 
himself or others, and (3) in the opinion of the super- 
intendent, the person is entitled.to his unconditional 
release from the hospital, and such certificate is filed 
with the clerk of the court in:which the person was 
tried, and a copy thereof served on the United States 
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Attorney or the Corporation Counsel of the District of 
Columbia, whichever office prosecuted the acoused, such 
certificate shall be sufficient to to authorize the court to 
order the unconditional release of the person so con- 
fined from further hospitalization at the expiration of 
fifteen days from the time said certificate was filed and 
served as above; but the court in its discretion may, 
or upon objection of the United States’ or the District 
of Columbia shall, after due notice, hold a hearing at, 
which evidence as to the mental condition of the per- 
son so confined may be submitted, including the testi- 
mony of one or more psychiatrists from said hospital. 
The court shall weigh the evidence and, if the court 
finds that such person has recovered his sanity and will 
not in the reasonable future be dangerous to himself or 
others, the court shall order such person unconditionally 
released from further confinement in said hospital. If 
the court does not so find, the court shall order such 
person returned to said hospital. Where, in the judg- 
ment of the superintendent of such hospital, a person 
confined under subsection (d) above is not in such con- 
dition as to warrant his unconditional release, but is in 
a condition to be conditionally released under supervi- 
sion, and such certificate is filed and served as above 
provided, such certificate shall be sufficient to authorize 
the court to order the release of such person under such 
conditions as the court shall see fit at the expiration 
of fifteen days from the time such certificate is filed and 
served pursuant to this section: Provided, That the pro- 
visions as to hearing prior to unconditional release shall 
also apply to conditional] releases, and, if, after'a hear- 
ing and weighing the evidence, the court shall find that 
the condition of such person warrants his conditional re- 
lease, the court shall order his release under such con- 
_ ditions as the court shaill see fit, or, if the court does not 
so find, the court shall order such person returned to 
such hospital : . 
(g) Nothing herein contained shall preclude a person 
confined under the authority of this section from es- 
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tablishing his eligibility for release under the: provi- 

sions of this section by a writ of habeds. corpus. | 

SUMMARY OF ARGUMENT | 

| 
I. The District Court. denied appellant: “leave to file with- 
out prepayment of costs” a petition for writ of habeas corpus. 
Phis is in the language of 28 U.S.C. § 1915 which refers to pro- 
ceedings by a: pérson “too poor fo pay or give security for costs.” 
Fhe Court did not use latguage applicable to denials for lack 
of merit. This ruling was' justified by recorded facts, and the 
Rature of the judicial action involved. Appellant had proffered 
evidence to the District. Court. demonstrating that he was the 
belated redipient of a Navy pension, dating back four years. 
His needs for personal subsistence in public institutions since 
receiving the award were nominal, The filing fee for his aetion: 
was: but $1000. Appellant: proffered no other evidence. 28: 
U.S.C. § 1915 was intended only for those persons “too poor to: 
Pay or give sécurity for costs.” By unequivocal evidence, 
appellant demonstrated his disqualification. The District 
Court: was justified in believing appellant had ready aceess to’ 
his substantial sum or that his assets were held'in trust. Mere 
inconvenience thereof is not a factor under 28 U.S.C. § 1915. 
No prejudice resulted because appellant could have refiled his 
petition with a different or more complete showing of his quali- 

fication as a pauper. | 

2. Consideration of a petition for leave to file petition for 
writ of habeas corpus is not limited to consideration of the 
petition for the writ, but includes as an application for the writ, 
the prior record in the District Court—“facts of which the 
Court is required to take judicial notice.” The facts of record 
in thé District Court reflect that appellant’s final petition was 
filéd nile weeks after his trial or “hearing”, at which he was’ 
adjudicated not guilty by reason of insanity. Appellant failed 
to allege filing of a prior petition six weeks previously, The 
petition also failed to allege that the Superintendent of St, 
Elizabeths Hospital was arbitrary or capricious in failing to 
issue a certificate of eligibility for unconditional or conditional 
release. Although appellant requested unconditional release, 
his final petition reflects that he wanted a transfer to & hospital 
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in his home State of Florida. However, such is not provided 
for in 24-D.C.C.'§ 301. “Moreover, such a transfer would divest 
the District.Court of the continued jurisdiction contemplated 
until ultimate unconditional release is appropriate. 

” ‘The record also reflects that the insanity for which appellant 
was committed is-chronic schizophrenia, of. which appellant 
has had a long history, punctuated: by periodic acts of incest 
upon his daughter of tender years, two prior hospitalizations 
of four months each and psychiatric treatment for nine addi- 
tional months. Appellant has demonstrated that the latter 
were insufficient to safeguard the public from results of his 
chronic disease. Appellant has also demonstrated in his first 
petition filed twenty days after commitment, six weeks prior 
to the final petition, that the basic delusion characteristic of 
his chronic illness was then present. .Sufficient time must be 
allowed for appellant’s treatment, and cure at St. Elizabeths 
Hospital in order to enable the superintendent to make the 
proper determinations. Upon the facts of record, nine weeks 
is insufficient. Law and justice require a determination that 
the. District Court is not required to, entertain the present 


petition for release. 
ARGUMENT 


L Prima facie evidence of non-pauperism submitted by ap- 
-‘pellant to the district court warranted denial of leave to 
file petition in forma pauperis 


On April 6, 1959, appellant sought leave to file, without 
prepayment of costs, a petition for writ of habeas corpus. He 
did so. by executing an affidavit in the language of 28 U.S.C. 
§ 1915. However, in his attached petition also under oath, 
appellant referred to his service connected disability “as sub- 
stantiated by the attached enclosure hereto”. The “attached 
enclosure” is a document. of the Department of the Navy, 
dated “June, 1958”, evidencing appellant is the belated re- 
cipient of a 1955 pension for thirty-percent disability award 
(J.A. 14-16). Appellant submitted no other information to 
the District Court. On April 7th, the District Court entered 
the following ruling upon apvellant’s petition, “Leave to file 
without prepayment of costs Denied.” “ 


It 


‘At the outeet it, is to be. noted that the District Court used 
language of 28.U.S.C. § 1915, “without prepayment, of. costs”, 
The court.did not use language embodied in the second para- 
graph of the statute, referring to dismissals for lack -of merit, 
As.shown .more fully hereinafter, the choice of language. was 
watranted and proper. 2s te oe ys 
‘:The' law is well established that 28 U.S.C. § 1915 “was in- 
tended for the benefit of those too poor to pay or give security 
for costs. ...” Adkins v. DuPont .Co., 335. US. 331, 
(1948), quoting Clark v. United States, 57 F. 2d 214, 216 
{W.D. Me. 1932) ; see also Steffler._v. United States, 319 US. 
38, 40 (1943)., Hence, paragraphs (a) and (d) of the statute 
‘ subject the right: to proceed in forma pauperis “to the judicial 
discretion .to..determine the poverty... of the appli- 
cant...” Kinney v. Plymouth Rock Squab Co.,.236 US. 
43; 45-46. No doubt, as intended by the statute, this form of 
judicial discretion: empowers the courts. to. protect the public 
from “wholly uncalled for expense.” _Adkins'v. DuPont Co., 
supra, 335 U.S. at 337. hocl-g 
In the instant case, appellant executed an affidavit in the 
language of the statute. However, in his subscribed petition 
for writ of habeas corpus, appellant referred toa service-con- 
nected disability. Moreover, appellant attached to these 
pleadings an official document of the Department of the Navy, 
dated June, 1958, which proved appellant is the belated re- 
cipient of a 1955 pension for 30% disability award. Upon this 
showing by appellant, the District Court had prima facie evi- 
dence that appellant did not qualify as a pauper, or in other 
words that he is not a person “too poor to pay or give security 
for costs”. Adkins v. duPont Co., supra. Accordingly, the Dis- 
trict Court refused to allow filing of the petition for writ of 
habeas corpus without prepayment of costs, stating, “Leave to 
file without prepayment of costs Denied.” The court made no 
statement that’ the denial was based upon lack of merit. 
The action of the District Court was warranted by the record 
then. before the District Court. Appellant had manifested he 
was entitled to retroactive pay and pension comprising at least 
a substantial sum, from February 1955.to the filing of the peti- 
tion in April 1959—a period of over four years. - Appellant 


we 
aid ‘not ever advise’ ‘the court that during’ the’ ten-months 


elapsed ‘between recéipt of the Navy document: and filing, af 
the petition, ‘that the substantial sum plus monthly inconié 
was not: immediately available to: him.* In view of-thessceire 
éumstances, the mere language of the statute; without more, 
warranted the action of the District Court “It. refuted that 
appeHant ‘was & person “too poor to-pay”. Adkins:v. duPont 
Co., supra. 
At least, appellant demonstrated that he was entitled to re« 
troactive pension, constituting assets, in an amount not Jess 
than $2200; plus a monthly income.* On the other hand, ap- 
pellant had not set forth any liabilities or additional facts re- 
garding his finaneial condition. As.an inmate of successive © 
institutions,- appellant had only minimum needs for 
personal subsistence. The filing fee for the documents appel- 
lant sought to file as a pauper is $10. 11 D.C.C. §1509. Erga, 
patently, the record before the District. Court—evidencing an 
aecumulation of assets plus income—precluded a finding that 
appellant was a person “too poor to pay or give security for 
costs”. Adkins v. duPont Co., supra; Wiclemanv. A.B. Dick 
Co., 85 Fed. 851 (2d Cir. 1898); Fisher v. Johnson, 24 F. Supp. 
821 (N.D. Calif. 1988); Woods v. Bailey, 122 Fed. 967 (M.D. 
Pa. 1903). See annotation in 6 AL.R. 1281-1287 referred to by 
the Supreme Court in Adkins, and in which the latter thres 
cases are noted. 

The law is quite clear that the assets of the spedidarle need 
not be immediately available im order to warrant. denial of an 
application to proceed in forma pauperis. Woods v. Bailey, 
supra. There, assets of the applicant were found to lie in a 
house and lot valued at $1600 and encumbered by $600 mort- 
gage. The difference of $1000 “clear value” constituted assets 
sufficient to deny the action in forma pauperis. The court 
characterized that applicant’s condition as “a long way off 
from poverty against which alone the statute gives relief”. 

Similarly, in Fisher v. Johnson, supra, uncashed Adjusted 
Service Bonds, totaling $150:on deposit in the Prisoners Trust 

~Sthe omy eomputation is based upon the minimum post war schedule of 


pensions and does not include retroactive salary adjustments. See 38 
USC. $$ 2315 (ce), 2835. 
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Funds constituted: assets, albeit such bonds by virtue of an aa 
of Congress, were not subject to “levy, seizure or taxation”. 
There the court held, the applicant could not. say “because of 
poverty he is unable to pay the costs.” 

In Wickleman v. A. B. Dick, supra, the applicant’s ue 
salary of $20 per week, as diminished by his. rent of: $200 per: 
year, constituted sufficient -assets to, warrant a finding. that the 
applicant was “not a poor person, within the meaning of the 
statute”. To this we add, as did the Second vaca in 
Wickleman: 


We do not mean to imply that the appellant’ coin 
mitted perjury, or that he did not believe his circeum- 
stances to be such as to justify the affidavit which he 
made. But he was at the time in receipt of a salary * * * 


In addition, this appellant had assets held in trust, more: 
readily available than equity in real estate. 

From the foregoing, the District Court had reason to believe 
that appellant had a substantial sum of money, or that money 
held by the Navy in trust for appellant constituted assets. 
Such assets are available for use “in the best interests of the 
incompetent”. 37 US.C. §352-3; 32 CFR. §726(4). 
Clearly a contest of appellant’s alleged illegal detention sa 
within the latter category. 

In either event, the District Court was proffered evidence 
of disqualification under 28 U.S.C. §1915. That evidence, 
containing an official document, was furnished by appellant— 
a credible source for such facts. His proffered evidence was 
unequivocal. Appellant was not substantially prejudiced by 
the District Court’s ruling. He could have refiled his motion 
for leave to file at anytime, with a different or more complete 
showing of his qualification as a pauper under 28 U.S.C. § 1915, 
par. 1. The ruling of the District Court was justified by 
recorded facts, and the nature of the judicial action involved. 


I. Absence of a substantial period between the hearing at 
trial or commitment, and petition for habeas corpus justi- 
_ fied denial of leave to file the petition 


Appellant urges that the District Court erred in denying 
leave to file his petition for writ of habeas corpus. More 
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specifically appellant-eontends that‘his petition, filed :approxi- 
mately nine weeks following 2 verdict. of not’ guilty by reason 
of insanity, raised issues of fact sufficient to:-warrant a hearing 
upon the question of his-conditional or unconditional release 
from St. Elizabeths ‘Hospital. (Br. 18-16.) Appellant also 
contends that a prior petition was not considered and in effect 
there was‘no-prior hearing to determine his fitness for release. 
(Br. 12.) As shown more fully, hereinafter, denial or leave to 
file the petition was justified by the complete record before 
the District Court. 
‘ The general prineiple of law controlling in habeas corpus 
cases and applicable in the instant case.is now-well-established. 
In Dorsey v. Gill, 80 U.8. App. D.C. 9, 148 F. 2d. 857, 865 
(1945), cert. denied, 325 U.S. 890, this Court stated that 
principle thusly: 

When a petition is presented to a judge with a request 

for leave to file it, the judge may, if the petitioner is not 

entitled to a writ, deny leave to file it * * * 


It is equally well established that the application for the writ 
is not limited to the petition filed, but also includes the prior 
record—facts of which the court is required to take judicial 
notice.” Jd., 148 F. 2d at 869 and cases there eited. This 
doctrine was declared after the Court announced its purpose 
to safeguard the writ from further abuses by persons com- 
mitted to St. Elizabeths Hospital. Jd., 148 F. 2d 864. 

In addition, the Court also set forth eriteria which are con- 
sistent with protecting the writ from abuse of early and sue- 
cessive petitions.? Those criteria require consideration of the 
following, Id., 148 F.2d at 865: 

[1] the petition presented, [2] the type of insanity for 
which the petitioner was originally committed, [3] the 
time elapsed since the last inquiry and [4] other con- 
siderations upon the record, of which the judge is re- 
quired to take judicial notice. [Brackets added.] 


*The theory of compulsive reexamination by the Mental Health Com- 
mission is no longer a sine quo non to granting a writ required by law. See 
Overholser v. Bodie, 87 U.S. App. D.C. 186, 184 F. 2d 240, 243-044 (1950) ; 
‘Overholser v. Leach, infra. 
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Application of this criteria in cases of early and suecessive 
petitions for the writ is consistent with the directive of 28 
US.C. § 2243 requiring the District Court to “dispose of the 
matter as law and justice require.” This means that “each ap- 
Plication.is to be disposed of in the exercise of a sound judi- 
cial discretion guided and controlled by a consideration of 
whatever has a rational bearing on the propriety of the-dis- 
charge sought.” Salinger v. Loisel, 265 US. 224, 231 (1924). 

Similarly, in Dorsey v. Gill, supra, the Court enunciated’ 
the following doctrine now codified in 28 U.S.C. § 2244, ap- 
plicable in cases of successive petitions for the writ, Id., as 
F. 2d 869-870: 


If a prior application for a writ-of habeas corpus has 
‘been made, in the same case, by the petitioner, or‘in his 
behalf, whether in this or some other jurisdiction, the 
petition should so state and such other facts and docu- 
ments should be set out as will allow the judge properly 
to determine whether the issues presented by the pres- 
ent petition were decided in a former proceeding; thus 
enabling him to exercise his discretion accordingly. 
Though the doctrine of res judicata does not apply to 
habeas corpus cases, the fact that-the same issues have 
been decided in a former proceeding may, and some- 
times should, as a matter of judicial discretion, be given 
controlling weight. If, for example, the judge, to whom 
is presented a petition, together with a request for leave 
to file, ascertains that petitioner has on a previous pe- 
tition had a full hearing upon the same identical alle- 
gations, it would follow that leave to file the second pe- 
tition should be denied. 


In Ex parte Jordan, 81 US. App. D.C. 308, 158 F. 2d 401 
(1946), the Court invoked the foregoing doctrine and held that 
denial of a second petition without a hearing, filed approxi- 
mately five weeks after a hearing and denial of the first, was 
proper, where the second petition contained nothing new. | 

Four years later, in Stewart v. Overholser, 87 U.S. App. D.C. 
402, 186 F. 2d 339, 344 (1950)j, this Court held elapsed time 
of twenty months between two petitions effected a “substan- 
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fial period within which the healing effects of time and ¢circum- 
stances might uncloud the mind as to cause a new issue to be 
presented,” so 'as'to require a hearing on the allegation of pres- 
ent sanity. 

. Subsequent to the foregoing decisions, Congress amended 
24 D.C.C. § 301, which now governs appellant’s detention at 
St. Elizabeths Hospital, following a directed verdict of not 
guilty by reason of insanity. Overholser v. Leach, 103 US: 
App. D.C. 289, 257 F. 2d 667 (1958), which defined the stand- 
ards required for an iconditional release leaves no doubt that 
although ‘a petitioner proceeds under 24 D:C.C. 301(g) by a 
writ of hebeas corpus, subsection (e) of the statute is substan- 
tively controlling. In paraphrasing the unconditional release 
procedure of the statute, this Court stated in Leach, Id., at 
669: 


A release procedure is established, based primarily 
upon a certificate by the superintendent of the institu- 
tion that the person committed “has recovered his 
sanity” and that in the opinion of the superintendent 
he “will not: in the reasonable future be dangerous to 


himself or others” * * * The statute also provides that 
“nothing herein contained” shall preclude a committed 
person “from establishing his eligibility for release under 
the provisions of this section by a writ of habeas corpus. 
[Italics supplied.] 
However, the Court noted that in a habeas corpus proceeding, 
the committed person has the “burden of showing that the re- 
fusal of the superintendent to issue the statutory certificate 
was arbitrary or capricious.” In addition, a petitioner has 
the burden of proving some “evidentiary basis upon which the 
court could find, under subsections (g) and (e) of the statute, 
that [he] had established, ‘eligibility for release under the pro- 
visions of this section.’” Jd., at 669. [Italics supplied. ] 
Moreover, in Leach this Court left no ambiguity concerning 
the evidence necessary to establish “eligibility for release,” Id., 
at 670: 
The phrase “establishing his eligibility for release”, as 
applied to the special class of which Leach is a member, 
means something different. from having one or more 
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.. Psychiatrists say simply that the individual is “sane”, 
There must be freedom from such abnormal mental con- 
tion * as would make the individual dangerous to him- 
self or the community in the reasonably foreseeable 

+... futures __. z Somers - malo 3 i. 

.* Thus, even though Leach’s. mental health may have improved, if thers 
remains an abnormal mental condition. which is certified as a source of 
potential danger, he is to be retained in custody under Section 24-301. | 

“See, in this regard, Durham-v. United: States, 99 U:8. App. D.C. 182, 
188-34, 287 F. 2d°760, 761-62 (1956) ; opinion of: Judges Prettyman) and 
Burger in Lyles v. United States, slip opinion dated October. 25, 1957, at 
pp. 7-9, cert. denied,—U.S.—(1958). It should be remembered that the 
‘standards and tests for: (1) exculpation from criminal responsibility ;| (2) 
competence to stand trial; and (3) release from hospital custody after a 
verdict of not guilty by reason of insanity, are separate and: distinct, 


In Hough v. United States, — U.S. App. D.C. — (Nos. 14,923- 
24, decided September 14, 1959) the Court construed and de- 
fined the standards governing conditional release after a ver- 
dict of not guilty by reason of insanity. No doubt in cases of 
conditional release where the superintendent has not filed the 
certificate contemplated by 24 D.C.C: §301(e), the petitioner 
as in Overholser v. Leach; supra, has the “burden of showing 
that the refusal of the superintendent to issue the statutory 
certificate was arbitrary or capricious.” “In addition, in the 
absence of a certificate, as in the case of a challenged certifica- 
tion, an individual must sustain the burden of proving that he 
has “recovered sufficiently so that under the proposed condi- 
tions—or under ‘conditions which the statute impowers ‘the 
court to impose ‘as [it] shall see fit’—‘such person will not-in 
the reasonable future be dangerous to himself or others.’” 
Neither in Leach, nor Hough, did the Court consider or 
modify the aforementioned principles declared in Dorsey v. 
Gill, supra; Ez parte Jordan, supra, and Stewart v. Overholser, 
respecting applicable principles to safeguard the writ from 
abuse by patients of St. Elizabeths Hospital, as also 
in Salinger v. Loisel, supra, and codified in 28 U.S.C. § 2244: 
The need for the existence of such principles are still required 
by the administration of justice. Particularly is this true, since 
the standards and tests for criminal responsibility as well as for 
release from hospital custody after a verdict of not guilty by 
reason of insanity have changed. Sans, 
| 
| 
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” By virtue of Winn v. United States—US. App. D.C—(No. 
decided —), and Calloway v. United States, — U.S. App. D.C. 
—, (No. —, decided —), a more lengthy and comprehensive 
examination is required to comply with the changes of crim- 
inal responsibility announced in Durham v. United States, 94 
US. App. D.C. 228; 214 F. 2d 862 (1954), and Carter v. United 
States, 102 U.S. App. D.C. 227, 252 F. 2d 608 (1957). Simi- 
larly, the burden of proof to establish eligibility for release 
after adjudication of not guilty by reason of insanity has also 
increased under 24 D.C.C. §301(e). Cf. the requirements of 
Overholser v. Leach, supra, with the standards of Orencia v. 
Overholser, 82 U.S. App. D.C. 285, 163 F. 2d 763 (1947), and 
Barry v. White, 62 App. D.C. 69, 64 F. 2d 707 (1933). 

In any event, reason and logic dictate that in an individual 
case where causation of crime is attributable to a serious men- 
tal illness, chronic in nature and of long standing, greater time 
is required to allow “freedom from such abnormal mental con- 
dition as would make the individual dangerous to himself or 
the community in the reasonable forseeable future”, than is 
necessary to determine competency and criminal responsibility. 
This is so because the type of “careful diagnosis and prognosis” * 
tequired to insure safety of the patient and society is not an 
element in the other types of psychiatric examinations. See 
Lyles v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 725, 
723-730 (1958), cert. denied, 256 U.S. 961. See especially Dur- 
ham v. United States, 99 U.S. App. D.C. 132, 133-34, 237 F. 
2d 760, 761-62 (1956). 

Thus, in the instant case, propriety of the order denying ap- 
pellant leave to file the petition for writ of habeas corpus must 
be determined in light of Salinger v. Loisel, supra, or the princi- 
ples and particular eriteria set forth in Dorsey v. Gill, supra, 
consistent with the burdens expressed in Leach v. United 
States, supra, and Hough v. United States, supra. Applying 
the first criteria of Dorsey v. Gill, it appears that “[1] the peti- 
tion presented” failed to allege that appellant had filed a prior 
petition twenty days after his adjudication of not guilty by 
reason of insanity. This appellant was required to do under 
Dorsey v. Gill. Appellant also failed to allege that failure to 


* Rosenfield v. Overholser, 104 U.S. App. D.C. 822, 262 F. 2d 34 (1958). 
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issue the statutory certificate for unconditional. or conditignal 
release was arbitrary and capricious. These allegations are re- 
quired by Leach and Hough,.supra. 
Moreover, “the petition presented,” when fairly construed 
on its face, shows that. appellant primarily sought “being trans- 
ferred to a Veteran’s Hospital located in [appellant’s] home : 
State of Florida.” In his closing prayer for relief appellant 
asked for his “immediate release or transfer to a Veteran’s Hos- 
pital,” or a rule to show:eause “why such Writ should not issue, 
On appeal, appellant construes his petition thusly (Br. 2): 
Appellant’s petition clearly and simply stated that his mental 
health had improved since the time of the offense and that he was, 
at the time of the petition, fit to be released from Saint Blizabeths 


either (a) unconditionally? or (b) on condition that he enter a 
Veterans Administration hospital. | 


* This term is made herein as including the possibility that the 
releasing court might impose some conditions designed to secure 
continuing supervision over the patients condition, ete. The term 
“anconditional release” is. used to distinguish all such possibilities 
from the second type of release sought by petitioner—i.e,, yee 
to a Veterans’ Administration hospital.‘ 

Whether viewed in light of appellant’s or appellee’s eon- 
struction, both agree, at least, that appellant sought release, 
inter alia, upon condition that he enter another hospital. This 
amounts to no less than a tacit admission that continued hos- 
pitalization of appellant is believed necessary. 

Where hospitalization is necessary in a chronic and serigus 
mental illness which causes such erimes as appellant’s, it can- 
not be said that there is “freedom from such abnormal mental 
condition as would make the individual dangerous to himself 
or the community in the reasonably foreseeable future,” neces- 
sary for unconditional release. Overholser v. Leach, supra. 
Moreover, it does not appear that a conditional release of a 
patient to a place outside the jurisdiction of the District Court 
and St. Elizabeths Hospital was contemplated by the 24 
D.C.C. §301(e). See Hough v. United States, supra. Com- 
pare the proposals there made for conditional release (Id., slip 
op. 4), and the continued jurisdiction required by the District 
Court for “a voice in any termination of her confinement, 


“Compare the definitions of Leach and Hough, supra, 
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whether unconditional or conditional” (Id., 7). [Italics 
supplied.] 

Conditional release under 24 D.C.C. § 301(e), like the entire 
statute is peculiarly applicable only to the District of Colum- 
bia. Thus, prescinding from the serious questions of the me- 
‘chanics of transfer to a foreign jurisdiction, not envisioned in 
‘the statute, such a transfer under the guise of conditional re- 
lease would divest St. Elizabeths Hospital and ‘the District 
Court of a final “voice in [a] termination of . . . confine- 
ment” -in appellant’s ultimately contemplated unconditional 
release. 

With respect to the second and fourth ° criteria of Dorsey v. 
Gul: “[2] the type of insanity for which the petitioner was 
originally committed,” and “[4] other considerations upon the 
record of which the judge is required to take judicial notice,” 
the record of uncontradicted evidence reflects that appellant’s 
crime was the product of chronic schizophrenia, a serious men- 
tal illness of which appellant has had a long history. “Appel- 
lant’s long history of the disease characterized by delusions 
and extreme paranoia was punctuated by the same type of 
incestuous acts with his daughter commencing with her tender 
age of ten years and terminating at her still tender age of four- 
teen, when appellant was apprehended for the instant crime 
of which he is not criminally responsible. 

In addition, appellant. admits he had been previously 
charged with the “same or similar crimes” on no less than three 
prior occasions. Appellant also admits two prior hospitaliza- 
tions averaging four months each—or approximately twice the 
time elapsed between his adjudication in the instant case and 
the filing of the instant petition. In addition, appellant ad- 
mits another course of psychiatric treatment of nine months 
duration—a period of seven months longer than the time lapse 
of the instant case. 

. Moreover, the nature of appellant’s insanity was such that 
while in the Navy, he “became distraught and jumped over- 
side of the Carrier Franklin D. Roosevelt”—obviously, 2 sui- 
cidal attempt. In the motion for mental examination trial 


*These two criteria are taken-together because of the relation that the 
latter bears to the former in the instant case. 
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counsel deposed that at the time of interview, following the 
instant crime, appellant “was extremely nervous throughout 
the interview and despite the remoteness in time, repeatedly 
became very emotional and sobbed when recounting the 'war- 
time death of comrades in arms.” 

No doubt because of appellant’s serious mental condition 
aforementioned, less than one month was required to certify 
that appellant was “psychotic, incompetent and incapable of 
participating in his own defense” (J.A. 6). However, because 
of the same condition, four months were required to determine 
that appellant was, thereafter, competent to stand trial. , The 
prior certification of psychosis was significantly left unchanged 
(J.A. 8-9). This presumption of psychosis continues after his 
adjudication of not guilty by reason of insanity. Orencia v. 
Overholser, supra. ! 

Finally, evidence adduced at the trial by jury left no doubt 
that appellant was still suffering from the mental disease, char- 
acterized by extreme paranoia and delusions of prime impor- 
tance to the instant crime. Of great significance, appellant 
believed that the victim is not his child. This lack of insight 
is further indicated by the nature and manner of appellant’s 
redundant allegations in his prior petition and pleadings filed 
February 20, 1959, less than one month after his adjudication 
and commitment. | 

More significant, however, are appellant’s allegations, made 
in two of the documents, that appellant “. . . has never been 
accused of attempting or committing any violence to himself 
or others.” These assertions are diametrically opposed to the 
nature of the crime for which appellant was found not crim- 
inally responsible, as well as the testimony at trial and his ad- 
missions of prior similar crimes. The statement is equally 
no less at variance with his attempted suicide while in the 
Navy. 
These particular instances of lack of insight are significant 
standing alone. They are even more significant since the in- 
stant and final petition now under consideration was filed only 
one and one-half months after their manifestation by appellant. 

Applying the third criteria of Dorsey v. Gill, to the instant 
case, “[3] the time elapsed since the last inquiry” is from the 
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date of trial to the final and instant petition—a period of only 
nine weeks. As demonstrated above, this period is less than 
each of two prior commitments because of similar erimes, and 
exceeds another course of psychiatric treatment for similar 
crimes by seven months. 

The severity and long duration of appellant’s chronic disease 
require application of the doctrine expressed in Dorsey v. Gill, 
and applied in Ez parte Jordan, supra. There, where the bur- 
den of proof for release was less than the burden is presently 
under Leach and Hough, this Court held that the lapse of five 
weeks from a prior petition and hearing to filing of the second 
petition for habeas corpus, which contained nothing new, was 
so short a time interval as to warrant a summary denial. What 
this Court stated while intending to safeguard the writ from 
abuse by Jordan’s second petition is apposite here. Jd., 158 F. 
2d at 401-402: 


Undoubtedly, it is true that even in the most desper- 
ate types of insanity and those in which the prognosis 
is apparently hopeless, there may be opportunity of re- 
covery, but this mere possibility certainly is not enough. 


If it were, then every insane person might file a new but 
similar petition every week . . . and receive a court 
hearing. Certainly the ends of justice do not require us 
to go to this length. 


The consequences of failure to employ the doctrine in appro- 
priate cases was thereafter stated thusly, Id: 


In short, to hold that the trial court is without any 
discretion to look at its own record or to consider its 
own prior determination of the same issue would not 
only fail to dispose of the petition “as law, and justice 
[may] require”, but would inevitably invite a clogging 
of the court’s dockets in a degree seriously militating 
against the proper administration of justice. 

Similarly, what the Court stated in Stewart v. Overholser, 
supra, while holding the elapsed time of two years between ‘a 
hearing and the final petition constituted a “substantial period” 
so as to justify a hearing upon a final petition, is also applicable 
here, Id., 186 F. 2d 344: 
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counsel deposed that at the time of interview, following the 
instant crime, appellant “was extremely nervous throughout 
the interview and despite the remoteness in time, repeatedly 
became very emotional and sobbed when recounting the war- 
time death of comrades in arms.” 
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aforementioned, less than one month was required to certify 
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date of trial to the final and instant petition—a period of only 
nine weeks. As demonstrated above, this period is less than 
each of two prior commitments because of similar crimes, and 
exceeds another course of psychiatric treatment for similar 
crimes by seven months. 

The severity and long duration of appellant’s chronic disease 
require application of the doctrine expressed in Dorsey v. Gill, 
and applied in Hx parte Jordan, supra. There, where the bur- 
den of proof for release was less than the burden is presently 
under Leach and Hough, this Court held that the lapse of five 
weeks from a prior petition and hearing to filing of the second 
petition for habeas corpus, which contained nothing new, was 
so short a time interval as to warrant a summary denial. What 
this Court stated while intending to safeguard the writ from 
abuse by Jordan’s second petition is apposite here. Jd., 158 F. 
2d at 401-402: 


Undoubtedly, it is true that even in the most desper- 
ate types of insanity and those in which the prognosis 
is apparently hopeless, there may be opportunity of re- 
covery, but this mere possibility certainly is not enough. 
If it were, then every insane person might file a new but 
similar petition every week .. . and receive a court 
hearing. Certainly the ends of justice do not require us 
to go to this length. 


The consequences of failure to employ the doctrine in appro- 
priate cases was thereafter stated thusly, Id: 


In short, to hold that the trial court is without any 
discretion to look at its own record or to consider its 
own prior determination of the same issue would not 
only fail to dispose of the petition “as law, and justice 
[may] require”, but would inevitably invite a clogging 
of the court’s dockets in a degree seriously militating 
against the proper administration of justice. 

Similarly, what the Court stated in Stewart v. Overholser,' 
supra; while holding the elapsed time of two years between H 
hearing and the final petition constituted a “substantial period” 
so as to justify a hearing upon a final petition, is also apeinoatiee 
here, Id., 186 F. 2d 344: 
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This is not to say that in mental cases a new issue is 
presented each day or week or month, in any practical 
sense which the court must recognize as a basis for a 
new hearing, or that a tenuous or frivolous or formal 
change in allegations must be construed as presenting 
new ground. 


Patently, the record reflects that the nature of appellant’s 
illness as established in the record by his admissions, the psy- 
chiatric testimony adduced at ‘the “hearing” at trial and his 
prior petition is such that a lapse of nine weeks thereafter is 
too short an interval to constitute a “substantial period” as in 
Stewart v. Overholser, supra. It is equally apparent that ap- 
pellant’s situation with respect to time elapsed is more closely 
analagous to that found in Fz parte Jordan, supra. 

The prior periodic acts of incest and the resulting hospitali- 
zation and psychiatric treatments dictate that a substantial 
period of care and treatment is required to enable the Superin- 
tendent of St. Elizabeths Hospital to be reasonably certain, 
not merely that appellant’s “mental health is improved”, but 
that he suffers from no abnormal mental condition certifiable 
as dangerous to himself or others. Two prior releases of ap- 
pellant from another hospital after an average of four months 
commitment on each occasion were proven on February 28, 
1958, to be too soon. So did his nine months of psychiatric 
treatment. Appellant was after all, still dangerous to society 
as a result of chronic schizophrenia. 

Ergo, the time required for certification is no doubt at least 
equal to the time required to make the lesser certification of 
restored competency which was four months. Nor should the 
time for certification of eligibility for release be less than prior 
commitments averaging four months—proven by appellant to 
be insufficient for the requisite determination. Even nine 
months of treatment proved no less fruitful for the public’s 
safety—especially, for the safety of appellant’s daughter) of 
tender years. These circumstances dictate at least that the 
nine weeks elapsed from trial to the instant petition is too short 
@ period to allow for the proper care, treatment and 
determination. 


yz) 


Especially is this true since the delusions possessed by appel- 
lant at the time of trial and manifested by him in his first 
petition filed twenty days after commitment, indicate a recent 
lack of the requisite insight so vital for appellant’s cure and 
safety of the public. See Hough v. United States, supra, (slip. 
op. p. 5). Appellant’s final petition for release, now under 
consideration is, therefore, rendered less worthy of consider- 
ation. For basic symptoms of appellant’s proven dangerous 
illness on four recorded occasions was so recently manifest. 

Thus, the reason for the absence of a certificate for appel- 
lant’s eligibility for release—a fact not alleged by appellant 
to be arbitrary or capricious—is obvious. Sufficient time has 
not elapsed from appellant’s “hearing” at trial or his commit- 
ment to permit the proper determinations required by Leach 
and Hough. Law and justice require that such time be al- 
lowed before the District Court is required to entertain or have 
a hearing upon appellant’s petition for writ of habeas corpus. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of 
the District Court be affirmed. 
Ourver Gascx, 
United States Attorney. 
Cari W. BeLcHEr, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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Especially is this true since the delusions possessed by appel- 
lant at the time of trial and manifested by him in his first 
petition filed twenty days after commitment, indicate a recent 
lack of the requisite insight so vital for appellant’s cure and 
safety of the public. See Hough v. United States, supra, (slip. 
op. p. 5). Appellant’s final petition for release, now under 
consideration is, therefore, rendered less worthy of consider- 
ation. For basic symptoms of appellant’s proven dangerous 
illness on four recorded occasions was so recently manifest. 

Thus, the reason for the absence of a certificate for appel- 
lant’s eligibility for release—a fact not alleged by appellant 
to be arbitrary or capricious—is obvious. Sufficient time has 
not elapsed from appellant’s “hearing” at trial or his commit- 
ment to permit the proper determinations required by Leach 
and Hough. Law and justice require that such time be al- 
lowed before the District Court is required to entertain or have 
a hearing upon appellant’s petition for writ of habeas corpus. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of 
the District Court be affirmed. 
Ottver GascH, 
United States Attorney. 
Cart W. BeLcHer, 
Harry T. ALEXANDer, 
Assistant United States Attorneys. 


Affidavit in forma pauperis 
Petition for. writ mandamus 

Bill of particulars to accompany. 
Motion for copy of law. 


Vernell H. Tatem 
Direct examination 


ination. 
Dr. Mary McIndoo 


PEririon For WRIT oF MaAnpbarmus 


Joun A. Tate, Sr., PETITIONER 


v8. 


SUPERINTENDENT, Sr, Exizaperus Hosrrra, RESPONDENT 


Affidavit in support of application for leave to proceed without 
prepayment of costs | 


- I, John A. Tatem, Sr., being first duly sworn according to 
law, depose and say that I am the petitioner in the above- 
my application for leave to 


or.costs, state as follows: 
1. That I am acitizen of the United States. 
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_ 2. That because of my poverty I am unable to pay the costs 
~ of said suitor action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 

Joun A. Tarem, Sr. 
Subscribed and sworn to before me this 20th: day of Febru- 


ary 1959. 
Morgan J. Trexzzr, 
Notary Public, D.C. 


My commission expires May 31, 1963. 


Let the petitioner proceed without prepayment of costs. 


Leave To Fizz Wrrnovut Prepayment or Costs 
Denied, (name illegible) Judge, 3/4/59. 
Joun A, Tarem, Sr., Perrrionar 
v8. 


Dr. WinFrep OvERHOLSER, Supt. St. ELIzABETH’s Hospirat, 
RESPONDENT 


Petition for a writ of mandaemus 


1. Comes now the humble petitioner in all sincerity to the 
Honorable Court in a desperate attempt to seek relief of the 
prejudice, discrimination, and highly detrimental envira- 
mental conditions being forced upon the petitioner against 
his will by Dr. Winfred Overholser, Respondent. That 2 Bill 
of Particulars stating and listing the principle allegations are 
attached hereto. That the Honorable Court grant the peti- 
tioner an oral hearing in open Court to prove the deplorable 
allegations as alledged. 


__2. Wherefor, these premesis duly considered, pray the Court 


‘to grant the petitioner this, his petition. | 
Joun A. Tarem, Sr, 
Petitioner. 
Subscribed and Sworn to before me this 20th day of Febru- 
ary 1959, ! 
Morgan J. TREXLER, 
Notary Public, D.C. 
My commission expires May 31, 1963. 
Bill of particuliars to accompaney petition for writ of | 
mandaemus 


1. That I am presently being illegally detained against my 


2. That I have repeatedly been denied a copy or access to the 
law. (“Section 301 Title 24, D.C, Code) as amended August 
9, 1955” under which I am commited. | 

3. That I am under no crimnal charges, being incarcerated 
against my will and that I am being denied aceess to a law 
library, | 

4. That I have never been convicted of any crime nor acussed 
of committing or attempting any threatening act. of violence. 
That my medical records will show. That during approx. six 
months incarceration in maximun security known as Howard 
Hall. That I have not had any unfavorable incident or alter- 
cation with any patient, attendant, nurse or doctor. That my 
constant efforts deserving of merits have not been ized. 
That I am being denied the theraputic values available in lesser 
security wards. 

5. That I have repeatedly been denied the reasonable serv- 
ices of a Notary Public. | 

6. That in the U.S. District Court on december 8, 1958 I was 
declared competent, | 

7. That Dr William G. Cushard, Chief of Service, West Side 
Service, St. Elizabeth’s Hospital Washington, D.C., has issued 
an order that no patient is authorized to sign any document 
unless approved by him. | 
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8. I have deposit, a letter for mailing, addressed to the Chief 
Justice, US. District Court, Washington, D.C, on two octar 
sions and have had-the letter returned to me by Dr. William 
G. Cushard under duress each time. © ee? 

9. That Ihave constantly been troubled with difficulties con- 


cerning my incoming and outgoing mail and with receipt and 
no-receipt of U.S. Mail. Sei ie 
10. I'am a veteran with over twelve years honorable service 
in both recent wars and am retired on the US. Navy Tempo- 
rary Physical disability Retirement list with a service con- 
nected disability as a Petty Officer First Class. That I have 
exhausted all known reasonable means to contact, Mr. Leffler, 
the V.A. Contact Representative who is located in St. Eliza- 
beths Hospital for information, help and guidance to no avail. 
11. That Mr. Levin, the social worker on the staff of St. 
Elizabeths Hospital, has negelantly failed all comitments made 
to me to help or relieve me of my social problems. That many 
attempts to contact him in over a fortnight have been un- 
sucessful. ; 
” 12. That Drs. Mauris M. Plalkins and Gary Singleton, Staff 
doctors of St. Elizabeths Hospital have both stated to me on 
Separate occasions in response to logical and civil questions 
concerning my health. (“Mr. Tatem, we did not ask you to 
come here and we did not send for you”) that the emphatic, 
dogmatic, unwarranted statement in an arrogant manner is not 
conductive to a well being cooperative atitude necessary for 
& proper relation between patient and Doctor and is unethical. 
13. That Mr. Steinmeyer, physcogolist on the hospital staff 
conducted the majority of all examinations and spent more 
time in consultation with me, than all the other doctors com- 
bined. That he stated, that I had remarkedly improved and 
that in his opinion as shared by his associates, that I was not 
considered ‘dangerous to myself or others. That I would 
probable receive no further benefits in this hospital, due to 
inadequate facilities and lack of professional attention re- 
quired for a more favorable prognosis. That he strongly sug- 
gested that I make every attempt to utilize the V.A. facilities. 
These statements were made during November, 1958. 


14. That Dr. William J. T. Cody of the Hospital Staif stated’ 
to me on February 16, 1959, that in his opinion the Hospital 
would have no objection to my being transferred to a V.A. 
Hospital if I could work a “deal” through the Courts. 

' 15. That I have consistantly received conflicting statements 
and controdictions from the doctors to such an extent that I 
have found it extremely difficult to maintain iota of confidence 
in the majority of those I’ve met. 

16. That numerious acts are being commited in violation of 
established hospital rules and regulations (by nurses patients 
and attendants, and that the West Side Service Doctors are 
aware or have been informed of the conditions, and either con- 
dom or conviently turning their backs to the practices and 
conditions existing. That some of the practices are in viola- 
tion of the regulations of the following 

1. Narcartics Act 

2. Federal Institutions 

3. District Health Commission 

4. US. Mail 

5. Civil Service 
6. Constitutional Rights of a U.S. Citzen 

17. That I am being subjected to untold embaressment, 
miliation, and disgrace by being physical bounded in steel 
chains, pad-locked, upon temporary inter-hospital movements. 
That this rash, drastics security measure in un warrented. 

18, That I have frequenty been denied Bible discussion 
Therapy due to negligence of various attendants’ duties. That 
serval proper reports have not rectified this situation. | 

19. That there are at least 15 patients who have been granted 
unescorted outside ward ground prevlidges with criminal 
charges pending, ranging up to murder, the majority of whom 
have spent from two weeks to three months in maximum se- 
curity. That untold predjudice does exist, in the hospitals 
rehabilation Program and I invite the honorable Court to 
investigate these allegations. That records, wittnesses can be 
furnished if deemed necessary to be subponed by the honorable 
Court to support these allegations. | 

20. That prejudice is strongly indicated when recently four 
men of the Hebrew faith envolved in sex crimes or alledged sex 
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crimes ‘with previous. similiar records. .were quickly -granted 
extended prevlidges in a matter of afew short.weeks, where 
men-of.ather faiths generally require months to accomplish. 
21. That I have been. incarcerated for.aver five months in 
maximum security and ‘have been considered a.madel patient. 
That I am under no medications. That no program of re- 
habilitation er considerations have been extended to.me in my 
sincere efforts to help myself during this Length of time. 
I respectfully submit+this to the Honorable.Court.and swear 
thatit is.true. tomy best belief and Knowledge. 
Joun A. Tatem, Sr., 
Petitioner. 
Subscribed and sworn to this 20th day of February 1958. 
Morgan J. 
Notary Public D.C. 


My Seal expires 
My commission expires May 31, 1963. 


Joun A. Tatem, Sr., PETITIONER 
v8. 
Unrrep Sraras 


Motion for copy of law subjecting petitioner to present 
confinement 


I, John A. Tatem,.Sr., having been duly sworn, state I am 
the Petitioner in the above entitled cause. Reasons for this 
motion are as follows: 

1. That I am a citizen of the United States and am a non- 
resident of the District of Columbia. 

2. That I am presently confined in maximum security, known 
as Howard Hall of St. Elizabeth’s Hospital pursuant to Section 
301, Title 24, D.C. Code as amended August 9, 1955. 

3. That I have no knowledge of subject law other than 
heresay. 

4. That I have petitioned the Superintendent, St. Elizabeth’s 
Hospital and to my knowledge have exhausted all other reason- 
able means for a copy of same tono avail. 

5. That I feel I may be presently illegally detained. 


at 
6. Phat.my predictament, resulting from mental. illness.finds 
me without support of friends, relatives, associates, or funds 
with the resulting éffeet-that1 am: without, proper representar. 
tion, thereby being subjected.to unjustly duress. ne 
c Joun A.Tarum,Sr,. 
Petitioner, 
Subscribed and Sworn to before me this 20th day of February 


1959. 
Morean J. Trerta, 
Notary Public, D.C: 
My commission expires May 31, 1963. 


JoHun A. TaTEM, Sr., PETITIONER 
v8. 


Dr. WinvReD OvERHOLSER, SUPERINTENDENT, Sr. Euizasern’s 
Hosprra,, Waskineron 20, D.C., RESPONDANT 


Petition for writ of mandamus 
I 


Comes now the petitioner in good faith to the Honorable 
Court.seeking an order to Dr. Winfred Overholser, Respondant, 
to show cause the general policy of the hospital in forcing the 
petitioner to unduly suffer untold embaressment, humiliation 
and disgrace by physical binding the petitioner in steel chains, 
pad-locked, upon temporary inter-hospital movements. 


-II 


The petitioner does not question the necessity or merits of 
the policy in general. However, the moral issue of not con- 
sidering the petitioner as an individual and inflicting upon him 
such rash, drastic security measures is completely unnecessary, 
This petitioner feels the practice is unwarrented and is over- 
stepping the authority invested in the respondant’s politically 
appointed position. 


II 


The petitioner feels the present method of utilizing adequate 
transportation, accompanied ‘by two security attendants is 
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ample‘safeguard within a fenced, walled; guarded;'and security 
patroled ‘compound, etc., without the additional employment: 
of-steel chains. The U.S. District’ Court of D.C. declared the: 
Petitioner competant on December 8, 1958 and the petitioner: 
sincerely feels that he should no longer be treated like an 


IV 


The petitioner has never been convicted of a crime; is not 
under a criminal charge; has never been accussed of attempting 
or commiting any violence to himself or others and has for 
five (5) months demonstrated his mtegrity and cooperative 
atitude. 


Vv 


Wherefor, these premises considered, the petitioner prays 
this Honorable Court will grant this, his petition. 

JoHN A. Tatem, Sr., 
Petitioner. 

Subscribed and Sworn to before me this 20th day of February 
1959. 

Morean J. TREFLER, 
Notary Public, D.C. 
My commission expires May 31, 1963. 
* * * 2 * 
[Tr. 1] United States District Court 
For the District of Columbia 
Criminal No. 366-58 
Untrep States of AMERICA 
v8. 
JoHN TateM, Sr., DEFENDANT 

Washington, D.C., January 28, 1959. 

The above-entitled case came on for trial before the Hon- 
oraBLD RicuMonp B. KEEcH, United States District Judge, 
and a jury, at 10 o’clock a.m. 

Appearances: 

On behalf of the United States: Jorn BLACKWELL, Esquire, 
Assistant United States Attorney. 
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_ On bebalf of the Defendant: H. Mason Wuott, Rad, and 
WE: Moerae Bag a ee 
£Tr. 2}. -. 2, oC one ATC 
* * <-f At » eee, 
was called as witness by the United States and, being first’ 
duly sworn, was examined and testified as follows: 
By Mr. Buackweun: ss see 
» * * * | 
Q How old are you? 
A. Eam 15now. - | 
Q. How old were you last, or how old were you on February 
25 of last year? Ie 
. & Ewas 14, sir. 
f Tr. 3] | 
Q. How long had you lived there? | 


* * * * * 


A. I would say about a month we were here in Washingto 
before we went to that address, ge Pod Ce 
Q. * * * Directing your attention to February 25 while in 
the apartment at 1009 H Street, Northwest, did you see your 
father on that day in the evening? 
A. Yes, sir. 


* * * * * 


Q. Will you tell His Honor and the members of the jury 
what happened of an unusual nature to you at 1009 H Street, 
Apartment 3, here in the Distriet of Columbia on that very 
day, that is, February 25 of last year? 

A. Yes, sir. Well, we had just come from California on, 
case like this, a similar thing, and we were here to go before 
the D.A. Board, and we were staying in that apartment, and 
my father—— 

* 2 . + a 
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<A, Jadon’t:- know: that particular day: it wasn’t. that, day, but 
he talked ‘a lot, just regular talking; Well: we ‘had ‘been. at 
‘home all day, and he was working on odd jobs, off and on,.and 
he: was—— * * * and he hadn’t had a régular job, azid he 
was'in the apartment that day, and I think, I am sure, he 
had been at:home. all day, and’ he had: been arguing, just 
wanting, and he’ was sort of—I hate tocome out and:sayit— 
but just talking about sixin here, and he kept after my mother, 
could be go with me,.and he would not come out and say it, 
which was how it would happen before; thisis not the first time, 
and we kept putting him off, and this is late in the afternoon, 
and during the whole day, the whole subject had been on.: 

So it was—we had asked him to go to the show,:and-he 
said we could; and after.we dressed, he made my brother go 
to bed. He said: John, go to bed and close the door. He 
said: Go to bed, and my brother he never questions my father, 
but he went to bed; and we were in the front room, and a 
bed was in there, a sofa, television and there was things in 
the apartment, and so I was talking to. my father, with my 
mother was there, and he kept asking the same question over 
and over [Tr. 5] there, and well, mother kept disagreeing, and 
he kept saying, he didn’t care what she said or what I said, 
he said, he wanted to have me, that is all, and I know that he 
means it, but this has happened many times before. 

So, anyway, I said, no, and the bed was at the other end of the 
courch, and it seems like we were on the bed, and he was talk- 
ing, still talking, trying to get her permission, or asking’ her 
permission 

Q. To whom are you referring as “her”? 

A. My mother. He asked her permission then. It seems 
like we wasn’t asking my Permission, and he knows it is wrong, 
but he would ask her, and ask her many times, and he has asked 
me,.and he knows my answer, but he also:asked mother, and 
she'said,no. .Well, anyway, on that day, he did, and he fondled 
and touched me before, but he really hadn’t had relations with 
me, but on that day, I was on the bed, and he pushed me down, 
and mother was trying to pull him off, but he didn’t and mother 
got furious, and nothing could stop him, and he pushed mother 
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aside, and she said: You just wait: -So L-had mehtioned,.she 
was trying to pull him off, and mother she:was pushing at him; 
and it didn’t matter. . Well, anyway, he had me, his hand was 
holding me, ‘and Iwas wearing a block: polka, dot-dress; and 
this way, anyway, on her side of the bed, and:he had relation 
with me, and he did it before, and the only reason I knew any- 
thing had happened [Tr: 6] because there was stuff all over 
the bed and me, and I showed it to mother too, that was after 
he got up, but, anyway, he tried it at home many times:before 
this, but people know about this happening. . Bella aa 
Q. Now, let me ask you this, please: This is a very delicate 
question I know for a girl or a young lady, but we do have to 
ask these questions, oe 
_ You say he had relations with you. - You mean he had sexual 
relations with you? 
A. That is what I mean. od | 
Q. May I further ask you, Rebecca: Do you actually know 
what sexual relations mean? . a 
_ A. Yes, sir, the doctor has explained it because it has hap- 
pened before, as I say.. eee 
~Q. Now, was there penetration on'this particular day, on the 
25th of February of yourself? ° el 
A. Yes, sir. 
Q. It is sexual? 
A. Yes, sir. | 
Q. You mentioned something about previous occasions, 
Has your father had sexual relations on previous occasions?) 
A. Yes, sir, but it wasn’t in this district. son 
Q.. Where was it? y 
A. Oh, the first time, I was 10 years old, and that was i 
Jacksonville, Florida, and my. mother was there, and it 
[Tr. 7] happened in the afternoon, and my father called me 
into the bed room—— | 
Mr. Wetcu. If the Court please, I don’t think it is neces- 
sary to go into all the grewsome details. I think the question 
has been answered. yaa 
By Mr. BuackweE1: es 
Q. Now, was there any other occasion, except when you 
were 10 years old, in Jacksonville, Florida? ~~” 


A. Yes, sir, it has been about 4 or 5 times, I know he has 
been arrested, I mean. j : tenet 
By the Court: 

Q. All he wants to know, young lady: Has he had sextal 
felations with you on occasions other than the two you recited? 

A. Yes, sir. 

Q. And by sexual relations, you mean what you previously 
stated? 

A. Yes, sir. 

* * 
Cross-ezamination 
By Mr. WxEicxH: 

Q. Did I understand you to say that your father had been 
trying to persuade your mother to give her consent and per- 
mis [Tr. 8] sion to this conduct? 

A. Yes, sir. 

Q. Well, over how long a period of time would you say, 15 
or 20 minutes, or longer than that? About how long had he 
been pressing this subject with your mother? 

A. Sir, it wasn’t just that day. He has been after her-——— 


* * * * * 


Q. About what time of the day did this happen? 
A. It was in the evening, sir. 
* * * * * 


Q. By evening, whet do you mean, before supper or dinner 
time or after? 
A. I would say Iam not sure, but around 5 or 6,* * * 


* + * 2 * 


Q. So that you would say that quite persistently through- 
out the entire daylight hours he had been discussing this situa- 
tion and urging your mother to consent that he have sexual 
relations with you? 

A. Yes, sir. 

Q. Did you say anything about it during the day? 

[Tr. 9] A. Oh, yes, sir, I was in it too. I was right there 
when he asked her. page tasy, 

Q. Do you go to school? 
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“A. Yes, sir. 
Q. You have only one brother? 
A. Yes; sir. 
'Q. Is he older than yout 
A. No, sir. 
Q. Do you still love your father? 
A. Yes, sir, I do. 
* * * 
{Tr. 10] 
* + * * 
Varna. A, Tareas 
was called as a witness by the United States and, being fet 
duly sworn was examined and testified as follows: 
Direct examination 
By Mr. Buackwau: 


* * * * * 


Q. Are you the wife of the defendant John A. Tatem, Senior? 
- A. Yes, sir, Tam. 
Mr. Buackwetu. Your Honor, at this time, I would like that 
the witness be advised of her constitutional rights. 
By the Covrr: 


* * + * 


{[Tr.11] The Courr. All right. 
Mr. Buackwe.u. Thank-you, Your Honor. 
By Mr. BuackweE.: 
Q. Mrs. Tatem, you are also the mother of Rebecea Tatem, 
are you not? ; 
A. Yes, sir, I am, 
* * * * * 


Q. When and where was she born? 
A. She was born in Jacksonville, Florida, June the 108, 
1943. 


* * ’ * + * 


Q. Now, Rebecca Tatem is also the gaventer, of the defend- 
ant in this case, John A. Tatem, Senior? © 
A. Yes, sir, she is. 


* * * 
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Q: Now, directing your attention to February > 25: of last 
year, at that particular address 1009 H Street, Northwest, did 
anything of an unusual nature happen between your daughter 
Rebecca and your husband? z 

A. Yes, sir, it did. 

[Q.] * * * Tell his Honor and these ladies and gentlemen 
of the jury just what happened in that apartment any time dur- 
ing the day or evening of an unusual nature as far as your 
daughter and husband is concerned? 

A. Well, he came home from work in the morning. He is 
a very persistent person, I'guess. We had been arguing quite 
a bit during the morning, and he went to sleep, and I wanted 
to take the children out and he would not let me take them 
out, and he said I could go out alone. 

So I stayed at home with the children; I would not go out. 
Later on in the afternoon he changed his mind and said he 
would take us to the show. 

So we were getting dressed to go to the show, and my 
[Tr. 13] daughter hollered for me to come in there, which I 
mean, going over a long period of time, these things had been 
happening—not exactly what happened this one afternoon. 

When I got to my daughter, my husband was on top of her 
on the bed, and I got around on the other side to pull him off, 
and well, I guess he was. just more or less a maniac, I mean, 
you can’t control a person like-that, or he could not. control 
himsélf, I-don’t know:which, but:he did have intercourse with 
my danghtér.” 7825 SS ieee gS ng Ste , 

Q. Well, at the time you pulled him off the bed, did he 
have:himself exposed? 

A. Yes, he was. 

Q. Well, did he make any statement to you at that time 
concerning this sexual intercourse he had with his daughter? 

A...Only the statement that he had made previously — 

__ Mr. WELCH. I object to that. beer: 
By the Court: 


Q.-Did he make any statement at that time or immediately 
after, do you recall? . 
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“A. He'probably made a statement but I can’t think exactly 

right now. bi 
By Mr. Buackwe.: 7 | 

Q. Did he give any reason for his conduct at that time to 
you? cts a 

A. Yes, he said he was going to have his daughter; he 
wanted no part of me. 2: 

[Tr. 14] 


* * * 
Cross-examination 
By Mr. WELCH: 


Q. Mrs. Tatem, was Mr. Tatem employed at that time? | 
A. Yes, he was. 


* * * * * 


A. He came in that morning and he went to work that night. 
Q. He worked at night? 
A. Yes, well; different shifts, 


[Tr. 15] 


* * * * * H 


Q. Was it shortly after he arrived home that he went to 
bed? : Suva eee See ee : 
A. Well, I don’t know if it was an hour, or if he went right 
to bed that morning. It was so many days that. that particu- 
lar morning doesn’t—I know he went-to bed but, now, whether 
he went off to sleep or not, I could not say, but we did do quite 
a bit or arguing during the day. © 


[Tr. 16] 
* ; * * 3 * * 
Q. I take it from what-you said that there had been quar- 
reling or argument most of the day, however? - 
A. Yes, and on the days before too. sc 


2 * * * 
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' Q. Where did the argument begin—when or while he was 
in bed or after he had gotten up from bed? "3 

A. I really don’t know. He was coming in in the morning 
sometimes, but that particular morning, I really could not say. 
I could not say truthfully and tell you exactly what he did that 
morning because some morning he would come in real nice 
and-go on to sleep, and other mornings he would come in and 
there would be an argument, so I really could not say and be 
truthful about it. 

Q. Well, let us take it from the time that you say this act 
of intercourse occurred and see if we can go back a little bit. 
[Tr.17] Q. Did this occur in your bedroom? 

A. Yes, sir. 

Q. And had you dressed in that room togo out to the movies? 

A. No, in the bathroom. 


* * * * * 


[Tr. 18] Q. Now, let’s consider the time when you got your 
clothes and went in the bathroom to get dressed. Where was 
your daughter at that time? ; 

A. I know she was in the bathroom, either combing her hair 


or getting dressed, and being about one or the other. 


* * + * + 


Q. Just before you retired to the bathroom to dress, had 
there been any argument or any particular discussion with re- 
spect to intercourse? 
~ A. Well, my husband talked about that quite frequently, 
so that I could say this: that we were arguing over it because 
Z told him I wasn’t going to live with him any more, but I 
really don’t know, but we had that more or jess every day, so 
that one particular day, that is why I am saying I could not 
say for sure. I really don’t know, but we had quite a few days 
of it. 

Q. Well, I am trying to orient this particular day, but let 
ime ask you this: Do I understand from what you said that he 
talked about this subject pretty much all the time, and do you 
mean to imply that more or less constantly sexual intercourse 
is what he talked about, or what he wanted in the house? 
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[fr.19] A. Not with me; justhisdaughter, =... 3 i 
Q. He seemed to have an obsession to have intercourse with 
his daughter? rs)! ae 
A. That is true. He wanted her and this was his way of 
* * * * # x 
Q. Do I understand your testimony to be, in substance, that 
almost every day, daily, he brought up this subject of having 
intercourse with his daughter? 
A. While we werein Washington 5 yes. 
Q. That would have been for how many days? 
A. Well, from January—I hadn’t lived with him from Augu 
until January; from January until February 25, 
Q. As you understood the situation, it was not a matter of 
your husband becoming incensed because you refused sexual 
relations and therefore he would resort to the daughter, but 
it was intercourse with the daughter that obsessed him; is that 
true? 
A. That is right. I gave in lots of times that I didn’t want 
to. © ! 
2 * * * + 
{Tr. 20] 


* * * * + 


Q. You are satisfied to tell the Court and jury that it was 
not 4 situation where you frustrated him and he turned to the 
gil, but that he had an obsession for sexual relations with his 
daughter? 


A. That is true. He said it was something he could not 
help, | 


* * * * * 


Q. What do you mean when you said, you can’t do much 
with a man geting like a maniae, or something to that effect? 

A. Well, when I was pulling him off her; he was just like 
amad man. I have always tried to help my husband. I didn’t 
want to hurt anyone; that I would never do, 

I tried to talk him into turning himself into a hospital before 
this occurred, but he would not listen to me. That is what we 
were doing in Washington. | 
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Q. He had been in hospitals before this narnia hadn’t he? 
“AL Yes, sir; quitea few times... © « 

Q. Been in mental hospitals? 

A. Yes, sir. 

Q: And you are aware, aren’t you, even that the Navy 
Hospital pronounced him to be suffering a mental disease of 

[Tr.21] dementia praecox? 

A. At that time the Navy gave him an undesirable discharge 
‘and said nothing was wrong, wherein I felt that there was some- 
thing wrong. 

Q. You felt that there was copes wrong? 

A. Yes. 

Q. But you know that since that time the Navy did ares 
the discharge? 

A. Yes, I do. 

Q. And ordered the original discharge stricken from the 
record? 

A. That is right. 

* | ies 2 7 2-6 * : * p: * 

Q. Well, when this act of intercourse took place, was he still 
in pajamas or clothed at all, and if so, how was he clothed? 
(Tr. 22] A. I don’t know. I think he was in pajamas. I 
could not say for sure because—— 

Q. Well, you did say that he was physically exposed? 

_ A. That one part was exposed ; that I do know of. 

" Now, about the bed clothes and things, I really don’t know. 

Q. Well, then, you are not clear whether he was naked from 
the waist down or whether he did have on pajama bottoms? 

A. Well, I was on the other side, and I was trying to pull him 
off. I really don’t know because I went through that quite a 
few months and I really don’t know. 

Q. You went through what quite a few months? 

- A. His being on top of my daughter and more or less molest- 
ing her, and I had him picked up out in California on the same 
charge, a felony charge. 
~ Q. In other words, there were many times when actual inter- 
course didn’t occur but when he was apparently attempting it? 
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Q. Or going through the motions-or whatnot with your 
daughter? Bez omdsereta vie ike 
A. Yes, sir. 
[Tr. 23] 


+ + * e * | 


-Q. How long would you say you had left him alone before 
you discovered this was in progress? 

The Court: On this date, sir? 

By Mr. Wetcz: 

- Q. On this date; yes, sir. 

A. It could not have been but a few minutes. 

* * + * ; * 

Q. Did you speak to, shout at, or scream at him while you 
were trying to disengage him? 
[Tr. 24] A. Yes, I did. I told him to leave her alone ert 
would have him arrested again. 


* * + * _ 


Q. And where did you grasp him, if you recall, in order to 
try to change his position? 

A. If I am not mistaken, it was on his shoulders. I oonld 
not say for sure. I went through that a long time, if People 
will try to understand now. 

Q. Did he fight you? 

A. Well, he pushed me; I will put it that way. 

Q. Pushed you with what? 

A. With his hand. 

Q. Was it just a shove or strike, or what did he do? 

A. Now, that is why I am saying on this particular day; 
I went through lots of them, and’I really can’t tell you what 
happened on that particular day. | 
. * 

Q. But this one is the one that the Court and jury are 
interested in. 

Did he strike you more than once during your efforts? 


A. I don’t remember. 

: .Q, Could you see his faee?’ 

A. Theside of his face; I will put it that way. 

Tr. 25] Q. Did he look calm? . Did he look excited? Was 
there anything unusal about his expression? . 

A. Well, usually when he was that way his face was always 
red, so it must have been the same way because that is the 
way it happened, usually. 

Q. I don’t want to overdo or unduly press you about this 
one situation, but can you add anything that would be a 
little bit more enlightening to us as to what you mean by his 
maniacal conduct? 

A. Well, when he was in that state of mind no one could 
control him. I mean, you just, regardless of what you say 
or do, unless you were to really knock the person out, you 

ean’t control him, and he is very strong at the time. 

Q. When you use the word maniacal conduct, is it synony- 
mous with crazy or irrational? 

A. Well, it was something wrong.. There had to be some- 
thing wrong. 


5 od * * * * 


*Mary V. McInpoo 


was called as a witness by the defendant and, being first duly 
Sworn, was examined and testified as follows: 


By Mr. WetcH: 
* + * * * 
Mr. Buackweiu. If Your Honor please, for the purpose of 
expediency, the Government will certainly stipulate Doctor 


McIndoo’s qualifications. I have used her on a number of 
occasions in this court in other eases. 


{Tr. 28] By Mr. WELCH: 
Q. Doctor, in the course of your duties, did yon have ocea- 
sion to examine the defendant in this case, John Tatem? 


eS 


‘ A. I Have examined this patient on many oceasioia,.- Uy 
Q. Now, I used the words, in the cours¢ of your duties, and 

in What capacity ‘were you setving: at the time that you. first 

examined him and your subsequent examinations? 

A. As the chief forensic psychiatrist at D.C. General Hospita. 

~ Q: Wilk you briefly tell us of what your examinations eoti- 
sisted at that time? © - 

A. A question and answer session with the patient; 

Q. Well, éould: you, without: going info the details of your 
record, summarize your observations that you made? 

The usual customary psychiatric examination of this kind 
for the purpose of arriving, a ted gi eee te 
condition? . 

A. That is correct, sir. 

Q. Now, can you tell the Court and j jury exactly or spproni- 
mately how many times you did examine or interview 
man in order to arrive at your medical opinion? | 

A. At least six times, and on two ‘occasions F- wrote exttén- 
sive notes. There were many telephone calls to various iidi- 
viduals; and also about this man and his past records. 

Q. Did there come a time as & result of your éxamitiations 
when you were able to form an opinion and make a diagnosis 
[Tr. 29] as to whether he did or didn’t suffer from. a, mental 
illnes or disease? 

A..I did arrive-at a decision. that this man suffers a severe 
mental illness. 

Q. Can you state the severe mental illness by its Pe ot 
medical name? | 

A. Chronic schizophrenis. 

Q. Based upon the history that you gathered aoe thie 
course of your examinations and a study of the patient, did 
it become necessary for you to inquire into the détails of this 
particular charge for which he appears in court today, that 
of having had sexual relations with his daughter on sb 
25, 1958. 

iA. I did. 

: Q. Can you tell the court and jury whether you arrived at 
and formed a medical opinion as to whether or not ‘he was 


46° 


of Stat ene ee 
atthe tine thisincident occurred? *! 

244. ty my lopinion,. ‘ho-was suffering from a mental ines af 
the time the incident occurred. yee ae 

Q. Wilk you tell the court:and jury vihether et sotthesniantal 
ues as Jou have characteried iti thesame thing a8 ae 
ee er $40 Pees 

A. Itisidentical:: 

iQ, fs that » condition from which you usually antcpste 
that air anfortimunterpatieutiwiiibe tinted? res 
{Tr. 30] \A:Not-cured‘as we cure other: rdevuineliibseesba: 

-Q. They-:may have occasion of remissions, of less mental 
activity, or illness than symptoms a at seed ee 
is that right? 

- rT Ay That is correct: : 

Q. What would: sa pone Gente aocae as to whether this 
man at the present:time needs: continued —.: 

Mr, Brack wet. “lobject. - : 

The Court: Let him finish ie question. 

~ By Mr. WELCH: 

Q: What is your opinion, if you have one, as to whether at 
this time this: man needs continued and further medical 
treatment? 

Mr.: BuacKWELt.: I object, Your Honor. 


+ 7 mF. * 
eb An 3 Cross. examination 


By Mr. Buack wet: 

Q. Doctor McIndoo, you testified that from your examina- 
tion of this defendant that you concluded that he was mentally 
ill at the time of your examination; ‘is that correct? 

A. That is correct. 

Q. Suffering from chronic schizophrenia, did you say? 

A. That is right. 

Q. Now, I also believe you testified that you were of the 
opinion that he was mentally ill at the time of the crime in 
question, which occurred on February 25 of last year; is that 
correct? 
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~A-In my opinion; that.is correct.) 2.5) ss: W dawg ts 
Q. Now, may I ask you this, doctor:; Have you: formed:an: 
Qpinion. as to -whether ‘the. act,.in. ‘question—you.know the 
charges in this case, do you not, doctor? - -. >». scat suctés held 
(br 82}3: i Asl dess.isde vig? bas groon wie vag a Te 
Q. Allright. Are.you of the-opinion—have you formed:an 
opinion, rather, as to wehther or not the act, the criminal act in- 
question, was the result of the defendant’s mental iliness? - 
“A. Thave. -0-: 2, fw aeork wodgince a gay 
Q. Allright. Now, whatis that opinion, doctor?- 
A, That the act was the result of his mental illness. 
Q. On what do you base that opinion? Tell us, doctor. — 
A. The past history given in this case of this type of activity 
in the past; his very long history of hospitalization and his 
extreme paranoia toward the Navy; and toward his wife; and 
toward any of us in authority, doctors, etcetera; -and his de- 
lusional belief that the child is not his; and that his wife is 
bringing these charges against him for her own ulterior pur- 
poses. | 
Q. Doctor, you mentioned something about other institu- 
tions. Have you checked to ascertain whether or not this man 
has had hospitalization in other mental institutions? 
A. We did. 


* * * * 


U.S, GOVERNMENT PRINTING OFFICE: 1959 


JOINT APPENDIX 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,235 


JOHN A. TATEM, SR., 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


nited States Court of Apreais 
Far the 
tet of Columbia Circuit 


FIED AUG 28 1959 


D 


4) dkwah?” 


CLERK 


Indictment . “ a ke ee 

Order Appointing Counsel to Defend 

Plea of Defendant eo 

Motion for Mental Examination of Defendant 
Affidavit of Walter J. Murphy, Jr. 

Order, Filed May 15, 1958 “ 

U.S. Marshal's Return of Service ag ied oe 


Letter from Dr, McIndoo to Harry W. Hull, dated 
June 11, 1958 of Sep e ser) bate ok 5 hm 


Order, Filed June 23, 1958 - 
U. S. Marshal's Return of Service 
U.S. Marshal's Retum of Service , e é : - 


Letter from Dr. Overholser to The Clerk,Criminal Division 
U. S. District Court, dated November 25, 1958 


Order Filed December 8, 1958 

Criminal Subpoena 

Verdict i - 

Order of Commitment a 

U.S. Marshal's Retum of Service 

Petition for Writ of Habeas Corpus . . . 


Letter from Department of the Navy to John A. Tatem, 
Dated June 27, 1958 re tion =ke 


Letter of Appeal from John A. Tatem, Sr. to Chief Justice, 
U.S, District Court, dated April 9, 1959. 


1 


JOINT APPENDIX 


[ Filed April 14, 1958] 366-'58 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM 


G.J. No. 322-58 March G. J. 1958 
Impanelled on Feb. 27, 1958 

Sworn in March 4, 1958, Term, A.D. 19... 

District of Columbia to wit: : 


We, the Grand Jurors of the United States of America, ‘in and for 
the District aforesaid, upon our oaths, do PRESENT 
John A. Tatem,,. Sr. 
For Carnal Knowledge and Incest 
at the District aforesaid, on the 18 day of March, A.D. 1958. 
/s/ 


Foreman. 


[ Filed April 14, 1958] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 


The United States of America: Criminal No. 366-'58 
: Grand Jury No. 322-58 
x Carnal Knowledge 
John A. Tatem, Sr. 5 Incest 
(22 D.C.C. 2801, 1901) 


Vv. 


The Grand Jury charges: 
On or about February 25, 1958, within the District of Columbia, 
John A. Tatem, Sr. carnally knew and abused a female child named 
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Rebecca A. Tatem, who was then under sixteen years of age, that is to 
say, about fourteen years of age. 
SECOND COUNT: 

On or about February 25, 1958, within the District of Columbia, 
John A. Tatem, Sr. did have sexual intercourse with Rebecca A. Tatem, 
he, the said John A. Tatem, Sr., being and knowing himself to be re- 
lated to the said Rebecca A. Tatem, that is, the father of the said Re- 
becca A. Tatem. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


Foreman. 


[Filed April 15, 1958] 
ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the above-en- 
titled cause, it is this 15th day of April A. D. , 1958 
ORDERED, That H. Mason Welch Esq. be, and he is, hereby ap- 
pointed to appear and defend on behalf of the said defendant. 
/s/ Edward A. Tamm 
Judge 


[ Filed April 18, 1958] 
PLEA OF DEFENDANT 


On this 18th day of April, 1958, the defendant John A. Tatem Sr., 
appearing in proper person and by his attorney Arthur Butler for 
H. Mason Welch, being arraigned in open Court upon the indictment, the 


indictment being read to him, pleads not guilty thereto. 
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The defendant is remanded to the District Jail. 
By direction of 
EDWARD A. TAMM 
Presiding Judge 
Criminal Court #1 
Present: HARRY M. HULL, Clerk 
United States Attorney By 


By Thomas O'Malley 
Assistant United States Attorney 


M. Deeds 
Official Repo rter 


Deputy Clerk 


[ Filed April 28, 1958] 
MOTION FOR MENTAL EXAMINATION OF DEFENDANT 


Comes now, H. Mason Welch, Court appointed Attorney for John A. 
Tatem, Sr., and moves this Court for a mental examination of the de- 
fendant to ascertain his mental condition at the time of the alleged crime 
and, or, to ascertain the defendant's ability to understand the character 
of the proceedings against him and his ability to assist in his defense and 
for reasons therefore attaches the affidavit of Walter J. Murphy, Jr., 
Esq., a member of the Bar of this Court. 

Respectfully Submitted, 
/s/ H. Mason Welch 
(Certificate of Service) 


[ Filed April 28, 1958] 
AFFIDAVIT 


CITY OF WASHINGTON _) 
ss: 


) 
DISTRICT OF COLUMBIA ) 


WALTER J. MURPHY, JR., being first duly sworn on oath, de- 
poses and says that he is an associate of the firm of Welch, Daily & Welch, 
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of which firm H. Mason Welch is a partner, and that on April 21, pur- 
suant to a request of H. Mason Welch, he interviewed the defendant, 
John A. Tatem, Sr. 


That the defendant said he had no recollection of any occurance which 
could be the basis of the present indictment against him. Further that 
the defendant has three times before been accused of the same or similar 
crimes and that he had no recollection of any occurrences at those times: 
which could form the basis of such charges. 


That defendant related that he had been a patient in the Naval 
Psychiatric Hospital in Philadelphia on two occasions for periods totalling 
eight (8) months and that he was under psychiatric treatment for nine (9) 
months in Florida following the same sort of charges as contained in the 


present indictment. 


That the defendant related that while in the Navy he became distraught 
and jumped overside of the Carrier Franklin D. Roosevelt. 


That the defendant was extremely tense and nervous throughout the 
interview and despite the remoteness in time, repeatedly became very 
emotional and sobbed when recounting the wartime death of comrades in 
arms. 

Affiant feels that the past history of this defendant plus his present 
very emotional and nervous condition are indicative of mental illness or 
defect. 

/s/ Walter J. Murphy, Jr. 
(Jurat dated April 25, 1958] 


[ Filed May 15, 1958] 


ORDER 


This cause having come on for consideration upon the motion for 
mental examination of the defendant, and it appearing that the defendant 
may be presently of unsound mind or is mentally incompetent so as to be 
unable to understand the proceedings against him or properly to assist in 
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his own defense, it is by the Court this 15 day of May, 1958, 


ORDERED that the defendant be committed to the District of Columbia 
General Hospital for a period not to exceed thirty (30) days to be examined 
by the psychiatric staff of said hospital. The Superintendent of said hos- 
pital, upon completion of said examination, is directed to file with this 
Court a written report of the examination, pursuant to Title 24, Section 
301, District of Columbia Code, 1951 Edition, as amended August 9, 1955, 
which shall express the opinion of the Superintendent of said hospital as to 


{ 
whether the defendant is of unsound mind or is mentally ‘incompetent so as 


to be unable to understand the proceedings against him or properly to 
assist in his own defense, and it is 


FURTHER ORDERED that upon receipt by the Court of the report of 
the Superintendent, the United States Marshal or his designated deputy is 
hereby authorized to bring the defendant, John A. Tatem, Sr., before this 
Court for such further proceedings in this matter as may be necessary, 
or in the event the hospital report indicates that the defendant is compe- 
tent to stand trial, the United States Marshal or his designated deputy is 
hereby authorized to transport the defendant to the District of Columbia 
Jail to await further action of this Court. 

/s/ R. B. Keech 
JUDGE 


U. S. MARSHAL'S RETURN OF SERVICE 


United States of America 
District of Columbia 


U.S. Clerk's No. 366-58 
vs. U.S. Marshal No. 
Tatem, Sr. Received by U.S. M. 


I hereby certify and return that I executed order on the therein- 
named John A. Tatem, Sr. by transferring him from D.C. Jail personally 
to D.C. Gen. Hospital, Wash., D.C., in the said District at 12:15 p.m., 


on the 16th day of May, 1958. 


CARLTON G. BEALL 
Marshal's fees United States Marshal. 
Mileage By /s/ Edward J. Geraci 
Deputy. 
* 


[ Filed June 12, 1958] 
| June 11, 1958 
Mr. Harry W. Hull 


Clerk Criminal Division 

U. S. District Court, for 

The District of Columbia 

3rd and Constitution Avenue, N.W. Re: John Tatem 
Washington, D. C. CR 366-58 


Dear Sir: 

John Tatem was admitted to District of Columbia General Hospital 
May 16, 1958, for Psychiatric Evaluation. 

It is our opinion that this man is psychotic, incompetent and in- 
capable of participating in his own defense. 

It is recommended he be committed to an institution for the proper 
care and treatment. 

Sincerely yours, 

JOHN D. SCHULTZ, M.D. Mary V. McIndoo, M.D. 
Chief Psychiatrist Assistant Chief Psychiatrist 


[ Filed June 23, 1958] 
ORDER 


This cause having come on for hearing pursuant to Section 301, 
Title 24, District of Columbia Code, 1951 Edition, as amended August 9, 
1955, and evidence having been adduced in open Court in the form of a 
certification from Dr. Winfred Overholser, Superintendent of Saint Eliza- 
beths Hospital to the effect that the defendant is presently mentally 
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incompetent to stand trial, the Court finds that the defendant, John A. 

Tatem, is presently mentally incompetent as to be unable to understand 
the proceedings against him, or to consult with counsel, or properly to 
assist in his own defense, it is by the Court this 23rd day of June, 1958 


ORDERED, that John A. Tatem shall be committed to Saint Eliza- 
beths Hospital, Washington, D. C., and to the Superintendent of said 
Hospital, as provided in Section 301, Title 24, District of Columbia Code, 
1951 Edition, as amended August 9, 1955, until the said John A. Tatem 
shall be mentally competent to stand trial or until the pending charges 
against him are disposed of according to law, and it is 


FURTHER ORDERED, that in the event there are no accommoda- 
tions presently available at Saint Elizabeths Hospital, that the defendant 
be transferred to the District of Columbia General Hospital to remain 
until there are accommodations available for him at Saint Elizabeths 
Hospital. 

/s/ Bolitha J. Laws 
JUDGE 


U. S. MARSHAL'S RETURN OF SERVICE 


United States of America 
District of Columbia 


Clerk's No. 366-58 
vs. U. S. Marshal No. 
Tatem Received by U.S. M. 


I hereby certify and return that I returned on the therein-named 


John A. Tatem with order to D.C. General Hospital to await Bed room at 
St. Elizabeth personally at Hospital Washington D C in the said District 
at 1p.m., on the 23 day of June, 19_.. 

/s/ Carlton G. Beall. 

United States Marshal. 
Marshal's fees By Willie Joiner 
Mileage Deputy. 
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U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 
U. S. Clerk's No. CR 366-58 
vs. U. S. Marshal No. 
John A. Tatem Received by U.S. M. 


I hereby certify and return that order of transfer transferred on the 


therein-named John A. ‘Tatem by by transferring him from D C General 


Hospital to St Elizabeth personally at Hospital in the said District at 
9:10 a.m. on the 24 day of July, 1958 
CARLTON G. BEALL 
Marshal's fees United States Marshal 
Mileage By John W. Urnmack 
Deputy 
* 


[Filed Nov. 28, 1958] 


Department of 
HEALTH, EDUCATION, AND WELFARE 76, 534 
Saint Elizabeths Hospital 
Washington 20, D.C. 


Re: John A. Tatem 
November 25, 1958 
The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 


United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Your attention is invited to the case of Mr. John A. Tatem, District 
of Columbia Prisoner, who was admitted to Saint Elizabeths Hospital on 
July 24, 1958 pursuant to the provisions of Title 24 of the District of 
Columbia Code, Section 301, as amended. The hospital was informed at 
the time of his admission that he was under charges of carnal knowledge 
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and incest, Criminal Number 366-58. 


It has been determined that Mr. Tatem is at this time mentally 
competent to stand trial and to consult with counsel and properly assist 
in his own defense. Therefore, it is requested that arrangements be made 
for this individual's removal to the District of Columbia Jail or such other 
institution as is considered appropriate. 
Sincerely yours, 


/s/ Winfred Overholser, M.D. 
Superintendent 


(Certificate of Service) 


[ Filed Dec. 8, 1958] 


ORDER 


It appearing to the Court that the defendant John A. Tatem, Sr. was 
committed to Saint Elizabeths Hospital on July 24, 1958, pursuant to a 
proceeding in this Court under the provisions of Title 24, District of 
Columbia Code, 1951 Edition, as amended August 9, 1955, and it further 
appearing that the Superintendent of Saint Elizabeth's Hospital certified 
on November 25, 1958, that the defendant is presently mentally compe- 
tent to understand the nature of the charges against him and to assist 
counsel in his own defense, and the defendant having waived any objections 
to the hospital certification and it having been adjudged that the defendant, 
John A. Tatem, Sr. is presently mentally competent to understand the 
nature of the charges against him and to assist counsel in his own defense, 
it is by the Court this 8 day of December, 1958 

ORDERED: That the defendant, John A. Tatem, Sr. be committed 
to the District of Columbia Jail to await trial. 

/s/ Alexander Holtzoff 
JUDGE 
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CRIMINAL SUBPOENA 


Let this issue 
RBK, 1/28/59 


To: Dr. Mary V. McIndoo, Department of Psychiatry 
District of Columbia General Hospital 


YOU ARE HEREBY COMMANDED to appear in (this court) to give 
testimony in the above-entitled cause on the 28th day of January, 1959, at 
10 o'clock a.m. (and bring with you) all records in your possession or 
control dealing with John A. Tatem, Sr. and do not depart without leave. 

Harry M. Hull, Clerk 
By Elizabeth Witman 


Date January 28, 1959 Deputy Clerk. 


/s/ H. Mason Welch 


Attorney for Defendant 
* * 


[Filed Jan. 28, 1959] 


On this 28th day of January, 1959, came the attorney of the United 
States; the defendant in proper person and by his attorney H. Mason 
Welsch & J. W. Murphy, Esquire; whereupon the jurors of the regular 
Petit Jury panel serving in Criminal Court No. 2, being called,are sworn 
upon their voir dire; and thereupon comes a jury of good and lawful per- 
sons of the District of Columbia, to-wit: 


Mrs. Sarah Alexander 7. William Cuddy 
Mrs. Leonila Biggens 8. Miss Stella Chiriaco 
Mrs. Louise Gingell 9. Mrs. Lillie Dillahunt 
Donald Chandler 10. Merrill Dixen 
John Clarke, Jr. 11. Mrs. Adad Farber 
6. Mrs. Glendora Coles 12. Charles Ford 
who are sworn to well and truly try the issue joined herein; whereupon 
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the Court directs the calling of two additional persons to serve as alter- 
nate jurors and John Graf and James Jackson being called are sworn to 
well and truly try the issue joined herein; whereupon the Court DIRECTS 
THAT A VERDICT OF NOT GUILTY BY REASON OF INSANITY be en- 
tered. The defendant is COMMITTED to St. Elizabeth's Hospital and the 
jury is discharged. 
By direction of 
RICHMOND B. KEECH 


Presiding Judge 
Present: Criminal Court #2 


United States Attorney HARRY M. HULL, Clerk 
By Joel Blackwell By: 
Assistant United States Attorney 
George Davis 
Official Reporter 


Deputy Clerk 


[ Filed Jan. 28, 1959] 


ORDER OF COMMITMENT 


The defendant in the above-entitled cause having been found not 
guilty by reason of insanity by the jury duly impanelled in said cause, by 
direction of the Court it is by the Court this 28th day of January, 1959, 
pursuant to Section 301, Title 24, District of Columbia Code, as amended 
August 9, 1955, 

ORDERED that the defendant, John A. Tatem, Sr., be confined in 
Saint Elizabeths Hospital. 

/s/ R. B. Keech 
JUDGE 
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U. S. MARSHAL'S RETURN OF SERVICE 
United States of America 
District of Columbia 
U. S. Clerk's No. CR 366-58 
vs. | U. S. Marshal No. 
John A. Tatem, Sr. | Received by U.S.M. 1/28/59 


Thereby certify and return that I served the annexed Order of Com- 
mitment on the therein-named John A. Tatem, Sr. by handing to and leaving 
a true and correct copy thereof with executed order by commiting John A. 
Tatem Sr. to St. Elizabeths Hospital personally at Washington, D. C. in 
the said District at 3 50 p.m., on the 28th day of January, 1959. 

CHARLES H. WARD, JR. 
United States Marshal. 
By /s/ Richard L. Keegan 
Deputy. 
* 


The United States District Court 
For the District of Columbia 


John A. Tatem, Sr., Petitioner 
- Vs - 


Dr. Winfred Overholser, .... Respondent 

Superintendent of Leave to file without 
St. Elizabeths Hospital, prepayment of costs 
Washington, D. C. Denied 4/7/59. 


Habeas Corpus No —— 


Petition For Writ Of Habeas Corpus 


JUDGE 


Comes now John A. Tatem, Sr., petitioner herein and respectfully 


moves this Honorable Court to issue a Writ of Habeas Corpus directed to 
Dr. Winfred Overholser, Respondent, ordering said person to release 
this petitioner from his custody. Or to show cause, if any, why petitioner 
should not be released. 
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Petitioner further prays that the Court will allow his appearance 
before it if show cause is given and allow petitioner to produce evidence, 
introduce witnesses, and show proof that he is entitled to his desired 
freedom. And in support thereof, states as follows: 


- STATEMENT OF FACT - 


Petitioner is presently confined in the criminally insane maximum 
security division of St. Elizabeths Hospital, D.C., resulting from an 
order of commitment by this Court dated January 28, 1959 pursuant to 
Section 301, Title 24, D.C. Code, as amended August 9, 1955 after being 
found not guilty by reason of insanity in Criminal Case Number 366-58 
in this Court. 

- ARGUMENT - 


Petitioner is not insane and is not dangerous to himself or to others. 
He does not suffer from any mental disease or disorder serious enough to 
warrant the unjust, inhumane, highly detrimental conditions he is being 
subjected to. Petitioner is fully orientated and has excellent control of 
his faculties. 


Petitioner's excellent progress record during the past ten months 
clearly indicates he is not a manageable problem and can be safely en- 
trusted for release or transfer to a Veterans’ hospital. 


- SUPPORTIVE INFORMATION - 


Dr. William J. T. Cushard, Clinical Director, West Side Service, 
St. Elizabeths Hospital has stated if the Court would approve, the Hos- 
pital would not have any objections to the petitioner being transferred to 
a Veterans' hospital located in petitioner's home State of Florida. 


Petitioner was previously denied sorely needed Veterans’ hospitali- 
zation after having completed over twelve years of honorable military 
service. This deprivation greatly contributed to the relapse of the pe- 
titioner's service-connected disability. The injustice has been rectified 
as substantiated by the attached enclosure hereto. 


Petitioner strongly desires, can and will appreciate, and is deserving 
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of the advantages available in the more adequately staffed facilities of the 


Veterans’ Administration. 
OK OK OK 


Wherefore petitioner prays the Court will grant his petition and 
issue an order for his immediate release or transfer to a Veterans’ 
hospital, or have petitioner brought before the Court and order Respondent 
to show good and just cause why such Writ should not issue. Petitioner 
will ever pray — 

Respectfully submitted, 

John A. Tatem, Sr. 


(Jurat dated April 1, 1959) 


Department of Defense 
-SEAL- 
United States of America 
DEPARTMENT OF THE NAVY 
BOARD FOR CORRECTION OF NAVAL RECORDS 


WASHINGTON 25, D. C. 
SMF: fhg 
27 June 1958 


Mr. John A. Tatem 
8763 3/4 Valley Blvd. 
Rosemead, California 


My dear Mr. Tatem: 
The Board for Correction of Naval Records recently reviewed allegations 
of error and injustice in your naval record. The Secretary of the Navy 
has reviewed the proceedings and approved the decision of the Board as 
follows: 
"DECISION: 
"It is the decision of this Board that the naval record of John A. 
TATEM, ex-YN1, USN, 266 6493, be corrected to show: 
a. That he was not discharged from the naval service on 
20 January 1955. 
b. That he was retained on active duty through 31 January 1955. 
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c. That the Secretary of the Navy on 31 January 1955, while 
Petitioner was entitled to receive basic pay, determined him unfit 
to perform the duties of his rank by reason of physical disability, 
incurred while entitled to receive basic pay by reason of Dementia 
Praecox, Mixed Type, in partial remission; that his disability is 
not due to intentional misconduct or wilful neglect and was not in- 
curred during a period of unauthorized absence; that he has com- 
pleted at least eight years of active service; that his disability is 
considered to be thirty percent in accordance with the Standard 
Schedule of Rating Disabilities in current use by the Veterans Ad- 
ministration, Code Number 9004; Dementia Praecox, Mixed Type, 
in partial remission; that accepted medical principles indicate that 
his disability may be of a permanent nature, and therefore the 
Secretary of the Navy placed his name upon the temporary physical 
disability retired list on 1 February 1955. 


"RECOMMENDATION: 

The Board recommends that the Department of the Navy pay to 
John A. TATEM, ex-YN1, USN, 266 64 93, or other proper party 
or parties, as a result of the foregoing correction of naval record, 
all monies lawfully found to be due from the Department of the 
Navy, less any amounts received by him from the Department of 
the Navy or the Veterans Administration in connection with his 
service connected disability, and that Petitioner be requested to 


surrender the undesirable discharge issued him on 20 January 1955, 


and upon surrender thereof all references thereto be deleted from 


his naval record." 
The Department of the Navy, pursuant to 10 U.S.C. 1552, is authorized 
to pay claims which are found to be due as a result of corrective action 
taken by the Board for Correction of Naval Records. 


The enclosed form should be signed and returned in the envelope provided. 
Upon receipt of the form, properly signed, appropriate pay records will 
be audited and you will be advised of the amount of the claim, if any, as 
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determined by the U. S. Navy Finance Center in the light of the decision 
of the Board for Correction of Naval Records. The acceptance of any 
settlement shall constitute a complete release of the claim. 


You should advise the U. S. Navy Finance Center, Cleveland 14, Ohio, 
of any change of address. Inquiries as to the status of the claim should 
not be made until sufficient time has been allowed for the auditing of the 
account. As indicated heretofore, you will be advised when that has been 
accomplished. 

Sincerely yours, 

/s/ Charles E. Curley 


Executive Secretary 
Encl: By direction of the Chairman 


(1) NAVEXOS--3393 
-2- 


- SEAL - CERTIFIED TO BE A TRUE COPY: 


/s/ 
Notary Public, D.C. 
ENCLOSURE TO: 
Petition For Writ Of Habeas Corpus 


[ Received April 11, 1959 
Office of the Chief Judge] 


April 9, 1959 


Chief Justice, 

U. S. District Court 

for the District of Columbia 
Washington, D. C. 


Dear Sir: 

On April 1, 1959, a notarized Petition for Writ of Habeas Corpus; 
a supporting affidavit in the form of a certified copy of a letter addressed 
to me under date of 27 June 1958 from the Department of the Navy, Board 
for Corrections of Naval Records, Washington 25, D. C. and a notarized 
form "Forma Pauperis Oath," was submitted to the Clerk of the Court, 
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U. S. District Court, for the District of Columbia. 


In reply I received April 9, 1959 under date of April 7, 1959, from 
the office of Mr. Harry M. Hull, Clerk, Clerk's Office, U. S. District 
Court for the District of Columbia, Washington, a post card which in- 


formed me as follows: 'In the case of Tatem v Overholser, HC ; 


your petition was submittedto the court at which time Judge McGuire 
endorsed it denying leave to file without prepayment of costs." 


As previously sworn to under oath, I am unable to pay the costs, 
or to give security for the same. I believe I am entitled to redress and 
in view of Judge McGuire's denial, I request the Court's permission to 
test this decision in the United States Court of Appeals For The District 
of Columbia Circuit and further that I be informed of the Court's decision 
whether it be favorable or unfavorable. 


My appeal is in good faith and pray the Court's consideration. 
Respectfully, 


/s/ John A. Tatem, Sr., 
Howard Hall, 

St. Elizabeths Hospital, 
Washington, D. C. 


Leave to proceed to appeal without prepayment of costs. 
Denied 


April 15, 1959 /s/ McGuire 
Judge 


